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ADMINISTRATIVE OPTIONS

LRegistrat;()n Program (lml IJr{i-r,Tfl Actioll for fh~ CUrn.'n( L'nflfll!wri:rd PlIpu!ariOIl or
Se/ccu:d SIIh.rets

Maintaining the stams quo with regard to the millions of illegal immigrants living in the ~t"ll
~e&U .S. threatens our security and fuels the underground economy. To address these
problems. DHS ha!l. long envisioncdslegislation eslablishing a broad-based legalization program
to registCt" and screen this population, e",duding individuals who pose a security risk, and
legah.dng those who qualify and intend 10 ~ay here. To register and screen these applicants
effectively, DHS ha.'i proposed a two-phase process. Outing Phase I, eligible applicants would
be registered, fingerprinted. screened and considered for an interim l>1atus that allows them to
work in the U.S. Successful applicants would receive a biometrie--enabted, tamper-resistant
credential. During Phase 2, applicants who had fulfilled additional StatutOf)' rcql.irrements .....ould
IX" pc:nnined to become lawful permanenl residents.

In the absence of legislation, much of Phase I of the program could still be implemented, either
by the Secretary of Ilomeland Security granting eligible applicants defcrred action status l or the
President granting defcrred enforced depanure. Such a "registration-only" program would
require undocumented immigrants to regiSter their presence in the U.S. in exchange for work
authorization.} Individuals would ha\'e a strong incentive to register If thiS can be IInpkmcn!~'1i
~'1lu:-.e th~ Silfltlhallt!BtI~ Ifllpl<!lfIenlttlliJR efaRsimliltancously \~i,h an e",pandcd E.Verify
program that would d~sub.,talltiallycunail opponunilies for unauthorized employment.
On the olh~'r hand. they may he skeptical of rcglstcrHlg hccause deferred 3ctillt\ stUus i'i subject
to fCvocatiol\ if there is ,I policy chan!:e. and it dOt.·s not readily lead to LPR or 3Ilother more
secur... ",Iatu~

Registration would need 10 be completed quickly, in orner 10 rc..-duce incenti\'CS for individuals to
entetlhe U.S. unlawfully in the hope of applying for the program, To create an operationally
feasible application process. DHS would require up-front funding and sufficient time to Il-rarnp·
up and the n...,;d lOt ullfront li.mding may pro\ ide an opportunitv for C'ongrt'''S to block this
injliall~c ifit olw...-ct.'i,

Ifgoing forward with a largCf regisuation program Ih"-t reaclll'l> the entire f}O(cnUal kgaliziltion
popul:ltioll is not possible, we could propose 1I more narrowly-tailored registration program for
indi\'iduals eligiblc for relief under the DREAr,·1 Act, AgJOBS, or other specifically defined
subcategories. This strategy has benefits and drawbacks, If public reaction is posilive, it could
galvanize the Depanment's efforts to uccute a broader registration program in the future. A

•Al!hough deferred acllon dctennlnalions arc: nu.de on a cOISC-by-case bas.s. the Department has periodically
decided to grant dl:f..=d actIOn 10 dIscrete c!uses ofallcnS. indudiflg victims ofnffickiiig and cCfllin otk;.­
serious crimes.
JAhens ~~_dcf~ atl!On SQIUS must Clotablish an ecllIl(lmic ~Slly to obUIin ...-on: IUthonzauon 8 ('.F R
J 27-4a.12(c}(I-4)
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ncgativc reaction could hinder- thc program and CVC'11 affect future legis!ati\'e efforts. Similar 10
the arguments made against piecemcallcgistation. proposing a smaller registration program may
generate the same level of opposition as the full registration program,

Pm'
• A registration program can be messaged as a security ~.sure 10 bring ilkgal immigranls

out of the shadows, Screening. registC'ring, and issuing biometric documents to those
eligible for mterim status would ~b.£.!.lL[awenforcement lo-ei:lSIl)l-idcnlify and
remove com ieted criminals and others who pose a threat to national security or public
safcty.

• Providing work pcnnits 10 this population will el13ble these workers to become full­
fledged tax pa)"CTS, Iherefor-e increasing U.S. tax revenues.

• Allowing successful applicants to work legally would create a level playing field for
honest employers and all workers.

• Registration would reduce the use of fraudulent documentation and decrease idenlity
theft.

• A bold administrative program would tnlnsform thc poIilicallandscape by diminilllRg
using admmislratiH' mca'illf£S to SIdestep Ihe CUJTent stale of Congressional gridlock and
inertia.

• Up-front funds required to set up thc registration program eould potentitllly be
reimbursed through fees collected from applicants.

c"'"
• The Secretary ~eQuld face criticism Ihat she is abdicating her charge 10 enforce the

immigration laws. Internal compl;\lnls of this type from career DJ-IS ufficers arc likely
and may al<;o be used in thr.: pres,<; to boh1C'r the criticism.

• E\'en many who ha\e supponcd a lcglslated legalizalion program m::ty que-.tion the --{ FonMtted' lllMetsln:l~
It'gltim3cy of trving to accomplish the: S.l1Tle end \'i::t administroti\ r.: action. particularly
ailer fi\c }cars ""Cre thc 1"0 J!anic~han" trrnt('({ Ihis as a m"ltu;r 10 he dccidl.-od in
Congress.

• Opponents of the registration program will characterize it as "amne:sty," The same
political effort necessary 10 achieve a legislative solution fnl:t)'will probably be required to
promote and "flpll'fft~Rt defend this administralive proposal.

• Critics of the adminislrative program would claim that it is being proposed to pandcr to
Latino voters.

• A Ilfogranl Ihat rcaches the entire !)()Ilulation targeted for legali7.ation would represent u!oc·~ -{ forn\Atted:~ ¥Id Nunt>erTlg

of deferred action on a seals.: far beyond its limited class-bascd uses in Ihc paS! (e.g. for
widows). Congrcs.<; mav re-act bv amending the statute to bar or greatly trim back on
dderred aetlOn aulhonty, blocking ItS usc even for liS highly important CUffi,"lIt uses in
limited cases,

• Congress could also simply negale Ihe gr;;ul\ of \lefe:rred action (which by Its nature is
temporary :md revocable) lu this population. If criticism tlbout Ihc legitimacy uf thl..'
program gain traction, many st/proncrs of Jcgali7.::1tion may lind it hard to vote against
such a bill.

{ FanNltted: 1tigIt; 0.25"
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• The proposed timcline would require a rapid expansion of USCIS's current application
intake capacity. SigriJficant upfroot resources would be needed for hiring, training,
facilities expansion and technology acquisition. and the only realiSlic prO"pcct of a source
of funding may be a new appropriation.~~h..r flaAs of IRe preses6
.... oulcl all.a Rql'lire additioRal r~('r50nRel.

• Some immigrant advocates may view this program as a way to gather information on
illegal workers without ensuring them any pcnnanent legal status. The lack of a guarantee
of pennanenl status may detCf some individuals who would be eligible for interim status
from coming forward to register.

• Immigration reform is a lightening rod that many Members of Congress would rather
avoid. An administrative solution could dampen future errons fOl" comprehensive reform
and sideline the issue in Congress indefinitely.

-Unilateral aClitm by tRa-r'\ilmmtslR++oo-eol.tk!-bt \'i •.l\'..e.k¥.Ht~I-l-·UfH.rOlHl(1CongreSi),
r~lg both RepulJlit:9ns·QIt.J..+.>ett\OOfaf;r.

-legal eRallenges are fl956lale and eauld halt imfllemlRlaliaR arill.. pregalft.
_CeRgte5S ma), disagree ~'itR lhe dCiH!:ffCiti gell0l1fI~ uRcllrRllRe it du9tt~

1",.::islatiBA er 8) uSIAg ia BppreflflaliOlb aHthefH)' lEI flF8hI8i1 lhe e'tfli!'lldltHFe af funJs..ett
."iIlSI:! 9 pmgnUll.

Clearing Fami/y-BQ.Jed Visa BQCklo~

The following options would enable DHS to prom()(e family reunification by removing cenain
barriers that could otherwise delay or prevent the immediate relali .....sfamlly of U.S. citizens and
legal pc:nnanent residcnts ~frorn adju!>1ing their status. They operale 011 a smaller scale than
the previous option. but would pro... ide full legal status, not iuS!. deferred action, for many
undocumented mdividuals .... jlh the \lrongc-;t ...-guitles.

2. Waiver of Inadmissibility rOl" Spouses. Sons and Daught~or U.S, Citizens and LPRs Suh[ect
to Three and Ten-Year Bars

Section 212(a)(9XB)(i) of the Immigration and Nationality Act ("INA") renders inadmissible
certain persons who have been unlawfully present in the U.S. and thus prevents them from
adjusting to permanent residence status. An indi\idual who has been unlawfully prescot in the
U.S. for more than 180 consecutive days but less than one year and voluntarily depans the U.S.
prior to the commencement of removal proceedings is barred from readmission for 3 years upon
re-entry. Those who are unlawfully present for at leaS{ one year and voluntarily depan are
barred from readmission for 10 years,

Under the INA, DHS has sole discretion to ....'3i\'e the above·rC'ferenccd grounds of
inadmissibility for spouses, sons and daughters of U.S. ciliuns and lawful permanent residents
(LPRs) in cases where the refusal to admit such aliens would resuh in extreme hardship to the
qualifying relative (i.e. the U.S. citizen or LPR spouse or parent). The "extreme hardship"
standard l~fujS...hH~has to date been strictly construed, thereby limiting the number of persons

3-

-:1

AILA InfoNet Doc. No. 10092237. (Posted 09/22/10).



who apply for such relief.) As a result, individuals who could otherwise become permanent
residents, bUI who are subject 10 the: 3 and 10 year ban, are afraid 10 leave the U.S. and go
through cOIlsular processing because if their waiver applications are dcnied they are barred from
reuniting with their families for up 1010 years.

DUS could lake: adminiSlrativc: action to address this problem by issuing guidance specifying a
lower evidentiary threshold for Kell:lfcme hardship." The former INS took comparable action
when they created a presumption ofextreme hardship for individuals applying for permanem
residence under ~:l somewhat similar provision in the ~Nicaraguan Adjustment and Central
American Relief Act of 1998.INooC'thclcs.~i!io.~ing guidance !-(.1lmg a low thrl"~old would
require careful legal groundwork, .... hich could ....ell he !'ubject to gut-'sllent to distinguish this
particular \.\:Ilver standard from other portions of the INA where Kextrcme hardship" i!' also used
as a standard.) Making the possibility of obtaining a waiver more likely would encourage many
more spouses and sons and daughters of U.S. cilizens and LPRs illegally here 10 return 10 lheir
home countries for consular processing and TeCJ\ICf the U.S. as pc:nnanent residents. (Overslays
gramcd a Ylai\er in COl1Ira.'it to entrants \.\ .thout inspection (EWlskould probably adjust
~latus without leavinlZ Ihe U.S. EWls could also have that pos.sibility if oillion 3 is adollted.)
Decisions aOO-el.~t-iQftS-regardingwaivers are nO! subjcci to judicial review.

Pros
• This option would prevent the dissolution of families, which is a goal that many

Members of Congress from both panies suppon.
• By promoting family unity. the Administration could advance one oflhe central goals of

immigrcuion reform.
• The individuals who would be affected represent a relatively small cross-section of the

undocumented population. and arc all pemns who .... ould e\ClltualJ)' ha\oe guahlied (or
LPR ,gatus anyway based on their family relationship, thus blunting ms: "amncsty~
charge.

Con,
• The Administration could be criticized for its uncharacteristically ell:pansi\'e

inlefl)retatioo ofKexlreme hardship" to facilitate legalization of the undocumented.
• Critics might characterize this proposal as a panial amnesty.
• 8ceau.'OC of statutory limits on the wal\'cr, this mca.......re does not reach the parcnts of U.S.•

C1ti7..cfl chIldren. It would primarilv benefit those who have married a citiZCft or LPR~and
manv LPR spouses would still ha\oc a lenglhy wait bcCilU,jC of yuola-ba.<iCd backlogs.

• A change in regulation may be neooed 10 permit ,lpplication fur the Ylal\cr in aJ\:lnce of
con"lliar proccs.<;ing.

J. Parolc Immediate Relatives ofV.S, Citizens Who Entered Withoutlnspeclion and Would
Otherwise be F:~ligible for Adjustment of Status

·.To sa}isfr!,be hlp c:vidrntiuy~k1_~inJ the:~~ ~fhl5 O! bet uon4(1miUIOP~~q~~C _
rebtive. an .lIpphcant mtI$t 5ubout utmsive c:vidmee. Rc:kvanl faetorli InCIudc: the: quahf)inl relative',., f.llmily
lit's in the U.S. and abro.lld, lenglh ofldidrncc in the U.S., health/medial conditiOtlS. financi.lll SlalUS .lind
community ties.

{ r-tted: Fo-t; to III
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INA § 245(a) pennits immediate relatives (i.e. spouses, minor children and p3tents) of U.S.
eitizens to adjust their status only if they have been inspected, admilted or paroled into the
country. If such individuals entered the U.S. without inspection, they arc normally ineligible for
adjustment of status4 and must return to their home countries for consular processing of their
applications. which can take years bcCllUse of the npplic:uioo of the 3- and IO-year har.-, "hieh
;ue tnggered by a departure afil.T a period of unlawful presence in the U.S.

Sueh individuals could, however, be paroled into the U.S. for purposes of applying for
adjustment of status. Under INA § 212(dXS)(A), parole is a discretionary act exercised on a
case-by-case basis for "urgent humanitarian reasons" or where a grant would result in a
"significant public benefit." Parole is exp~y limited to aliens applying for admission to the
UAilii'd SI3IestJ.S. Traditionally. it ha... been applied only to arriving aliens, hut since a lel!:al
change in 1996, it tcchlllcally also is availabll: to aliens who entered without inspection.STo date
ramie has hcen u'lCd guile sparingly for EWls, hut wider application is pcmli"''lible.;-'ft.ffiefl
. -' ,'. ... ..' Torendcr immediate relatives of U.S.
citizens eligible for parole., DHS could i~e guidance establishing that family reunification
constitutes a '"'significant public benefit." Parole would ooty-be available under this option onlv
to individuals who are the beneficiaries of approved immediate relative petitions.

Use of the parole authority in this way need nOllead 10 an increased risk to public safety or
national security, or otherwise open the door to fraud. Before parole is granted, the parole
applicanl would be vetted via security and criminal checks. as is done with parole applicants in
an existing parole program for Cubans. Current national security and fraud veuing mechanisms
-like requiring DNA tesling where there are indications of fraud, and standard biographlc and
biometric checks run against Slate, Department ofJustice, and DHS dalabases - currently used in
immigranl visa processing could be duplicated in the parole context.

In cases where such individuals are already subject to the three or tcn-ycar bars, because of a
prior dcp.uture and return. this option alone wjll nOi suffice to pro\ ide ~tatus 10 them (with
limited indi\idual e'tcevtions \\-ho can obtain the "cxtreme hardsbll.... wai\erl. Rut jfthlS mC3.:gm;<
i.. conlbll1ed "Ith option 2, they could he accommodated. aR ad~ afllJe ....-aiwF sf iflaafllissibility
~1ft!("~~k"l1l-t(H"ff!ltt"f-t1~00Ilt~~11f'I-i~1-by

ISc5uiflg guitlanve Iltal ~SlabHsh~s a IlreSUIllj:llieR sf ltal'dsltiJl rar tlt~ iAI~IlOe&bene:ieiaries.

Pros:
• This il1llialive promotes family unity by allowing immediate relatives of U.S. citizens 10

pursue adjustment or status in the yrnleJ..S~U.S, instead of their home countries.

• rNA t 24S(i) pmniu adjustmenl ofstatus for aliens who entered lbc U.S. without inspection aDd filed 1 family or
Ilmplo)'mrnt-bascd ...iSl petition on Of' before April 30, ZOO]

I Se" LNA t 235(1)(1): AlI.tJlOnty to Paro{f! Applicallujor AdmJn,Oll m.o rlrt' NOI Aw Arril'lltg AfiefU. No. 98-10
(Aug.2J, 1m)

• See INA t 235(1)>(1); A..tJronty /0 Paro{" AppflCflltfSjor Adminlon If?to Qrf! NOt Aho Amlting AIIf!f1S, No. 98-10
(Aug. 21,1998).
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• f-:JtC't'PI for those harred by other grounds8afTiRg aft: gt'&\lRds of inadmissibility, !he
~ndiciaries would evenlUaJly ha"e ben1 aomlllN IOIRl!! UIllIl!!6 Slatesabk to gain LPR
status m the U.S, This fuel provides a strong~ counter !!Lcharges ofamnesl:Y.

• The pool of potenlial beneficiaries is limited 10 those: with approved immediate relative
petitions.

Cons:
• The eXeTCise of parole authority in this manner is noc common and would be .subject to

cntlcism from opponents. II could trigger legislalive cfTOl1s to curtail @role,and thc
curtailment might go bey<lnd simply negating these EWI adiu~1ment cases.

• ThIS CJl.creisc of parole authoritv would probably bring pressure on PHS to p.vole EWls
in otht:-r settings" in orrlcr to facilitate work authorization or access 10 some other public
bcnefil'i.

• USCIS would require significant additiona.l personnel and resources to p~ss parole
appliestions.

14. Allow Beneficiaries of Approved Family-Based Visa Petitions To Wail in the U.S.

The INA requires beneficiaries of family-based preference petitions to apply for and be issued an
immigrant VIsa before they can immigrate to the U.S. With the e:<ccption of immediate relatives
of U.S. citizens (discussed above), who are not subject to numerical limitations, visas for family­
based preference petitions are subject to annual caps.7 According to the cum:nt visa bulletin.' no
familv preference category is current:

PREFERENCE CATEGORY;. _

1- Preference - Unmarried sons and daughters of 8 USC

2A Preference - Spouse and chidren of a LPR

26 Preferel1Ce - Unmarried sons aoo daughtel'$ of a LPR

3'" Preference - Married sons and daughtel'$ of a USC

... Pref6feflCl8 - Brnthers and sistet'$ of a USC

PRIORITY DATES NOW BEING
PROCESSED;-

01JUN04

01MAR06

01JAN02

22MAY01

15N0V99

{ fonMtteeI: foIIl:; Bold

As discussed above. INA § 212(d)(S){A) authorizes the Secretary to parole certain individuals
into the U.S. temporarily "for urgent humanitarian reasons or significant public benefit." This

I & .. lNA f 201{e), 202(1), 203.

I US Department arStne, VisQ Bullmn. February 2010,
bltRt'www lIJvd.sult.l9vfvjwTryl'bulktmlbulktin 4611 htm!, bSi xccsscd February 3, 2010.
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authority could be used to allow beneficiaries of approved family-preference ('IeIitions who are
....'aiting for immigrant visas to do so in the U.S. A precedent exists in lhe abOH> fekRtAi'eJ
parole program for Cubans, in .....hich DHS permits beneficiaries of approved family-based
immigrant visa pcIitions to be paroled into lhe UAit@i1 Sr.ah!!>U.S. inSiead of waiting for an
immigrant visa number to become available. As you know, DHS is currenlly considering a
similar program for Haitians.

The parole program could make parole available to alloc"fleficiaries of approved family­
preference petitions or it could limit availability to: (I) beneficiaries wilh priority dates that
art!havc less lhan two: or three:-year waits for the cases to be current; (2) beneficiaries in eenain
preference categories (e.g.. only to !>'P0uscs and minor children of LPRs); or (3) some
combination of these options. Keeping program availability open to all beneficiaries of approved
petitions would help the greatest number of persons. However, limiting the potential pool of
parolees would minimize the costs as.'iOCiated wilh such a program, as parolees are eligible to
receive a variety of public benefits once in the Uo~S{~.. and so reduce likely political
oOlections.

Pros:

• This initiative promotes family unity by allowing beneficiaries of family-based
preference petitions to awaIt adjustmenl of status in the United MaltSU.S. instead ofthcir
home countries (or !<tne-o; .... od: .mthorizatioo and documcntauon (\;a parolelto those
family members already hl-rc as [Wls assuming option 2 is ad~.

• The targeled population already has approved preference petitions and is ooly awaiting
current visa numbers to immigrate to the UfllteJ £lale:sU.S.

• The pool of potential beneficiaries is limited to those with approved petitions.

Cons:
• The exercise of parole authority in this manner is not common and would be subject 10

criticism from opponents.
• USCIS would require SIgnificant additional personnel and rcsources 10 process parole

applications. IhouK.h IhlS cost would cventually be covcn.-d hy fces.

f.:cpanded E-Venfy

The administrative measures described above to provide interim legal status to illegal immigrants
and enable cenain categories of immigrants to become permanent residents would likely need to
be proposed in conjunction with either administrative or legislative enforcement measures.
Expansion and improvement of the E·Verify program are the enforcement-related measures thaI
would givc us the most political space to propose significant lx."flcfits--related administrative
changes. Withoot legislation, DHS cannot make employer participation in this program
mandatory. However, the Department can undenake cenain initiati\cs to significantly
encourage more employers 10 use E-Verify, address implemf","fltalion problems., and identify other
improvements to the program.

By conducting hundreds of 1-9 audits O\Cf the last several months. ICE has redoubled il5 elTons
to ensure that employers comply with employment eligibilily verification laws. Those

7-
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employers found to have violated the law by hiring unauthorized workers may be: subject to both
civil and criminal penalties. By providing safe haroor for employers who properly usc E~Verify,

OI-iS could give cmploycr~ a significant incentive to participate in the program.

Employers with a legal workforce arc more likely to sign up for E-Verify. Registering illegal
workers would encourage and accelerate employer use ofE-Verify, especially in industries. like
agriculture, with a large illegal workforce where there has been the greatest reluctance to usc the
progam.

OHS could also step up efforts to expand the ongoing E·Verify outreach campaign. which is
intended to demystify the process and promote voluntary enrollment by all sectors of U.S.
employers in the E-Verify program. The initial messaging, ....i:lich focused heaVIly on employer
enrollment, highlighted the program's ease of usc and benefits 10 employers. More recently,
outreach has been expanded to encompass three distinct areas: awareness/education/enrollment,
rights information and information solicitation. These areas are meant to target small to mid-size
employers. employee associations and immigration advocacy grouoogs. and federal contractors,
respectively. The program is also set to allocate the largest media funding and resource
allocation to target small to mid-size businesses.

Meanwhile. DHS should continue its efforts to address fraud and identity theft. Since June 2009,
E-Verify users have been subject to routine monitoring through database analysis. Fraud is
monitored by searching for multiple uses of a single Social Security number. USCIS has plans
to undertake additional fraud detection efforts, including development of a Data Analytics
System that will routinely searcb for violations and provide an automated solution: "locking"
Social Security numbers (SSNs) that appear to be subject to fraudulent usc. and allowing identity
theft victims to lock their own SSNs. OilS could al<;o establish an mtcrnal ICE/CIS anti-fraud
task force for the purpose of de\cloomg additiooal recomm<.'rtdations for combatina Identity
fraud in E-Vcrif\',

Additiona[ strategies should also be considered. The existing Photo Screening Tool can be
expanded without legislation. It is currently used only for DHS-issucd documents (i.e. resident
alien cards and employment authorization documents). [t will soon be expanded to include U.S.
passport photos, but gr~ffons~to include OM V-issued driver's licenses and
"e~osial~' slate identification cards have thus far been met with great resistance hy the !'>t3tes.
Qvercommg this resistance should be prioritized iftb,s option is pursued, ho.....ever, II may
require kgishliol'llo comincc slates to rrJ.r1icipatc. In addition, individuals should have the
ability to verify their own employment eligibility data. If-asflwfees permll, th~ 80£1111 S<,:£WlIIY
.\t1miRislFitll9ft ";dwhl £E'R"'i~'rll~git Iller;! "e.cIfRl ~Iitl ~IfFlly i!llrd,
Pro<

• Employers will have a strong incentive to participate in E-Vcrify and comply with the
rules oftbe system.

8-
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• Moce pervasive use of E-Verify would reduce unauthorized employment. shrink the
underground economy and evenrually decrease: the future flow of undocumented
....'Orkers.

• Undocumented ....,orkers will have an added incentive to do whatever they can to
regularize their statUS oc. alternatively. lea\'C the country.

• DHS's outrt:aeh campaign is already underway.
• USCIS has already made wbSlanllal progress on~me of the proposed

enhancements to address fraud/identity theft.
• Since the issuance of the federal contractor rule. the program has increased.
• Congress has already authorized funding for the self-verification function.

Con,
• Without legislation. employers cannee be rfiluircd 10 participate in E·VeritY. and

nationwide coverage is therefore unlikely.
• Proponents of legalization will consider anything less than a fulilegalil.llllon program

with a path to citizenship an unfair trndeotTto expanded or mandatory E-Verify.
• Immigrant advocates may call for ~ronger protections for employees who receive

erroo.rous non-eonfirmations or experience discrimination. It would be difficult to add
these measures without legislation.

• Some state privacy laws prohibit the sharing of DMV-issued driver's license information,
whieh would prevent cxpanding the Photo Screening Tool to include this information.
!:AgatA;-legislation would be required to fflattJate-tbaHHi~nuvILestates ~comply and
ensure adequate prh'3cy protections are in place.

Political Considerut;ollS

Done right, a combination of benefit and enforcement-related administrative measures could
provide the Administralion with a clear-cut political win. If the AdminiSlr:t.tion loses COlllrol of
the m sage, ho\\e\.:r, an aggrc.'i;;j\<c admimst:f3li\(' prOflOS'lI canitS SIgnificant political risk.
Key points in this strategy arc as follow:

More modest administrative measures could be announced around the March 21 51 event. But
more ambitious mcasures would have to be carefully timed. We would need to give the
legislative process: enough time to play OUI 10 denect against charges of usurping congressional
authority. In an etTen nee to preempt or impede legislative action. announcement of such
measures would ha\<e to wait until it was evident that no legislative action on CIR was possible
in the current Congress. ThIs is likely to mean that the right time for administrJll\'(" action will
be late summ~'r or fall when the rniJtcrlll election .season is in full-swing.

The Administration would have to boldly drive the narrntive. President Obama and the
Admmistration would llSSer1 that they are stepping into the breach crealed by congressional
gridlock and moving aggressively to .solve a vexing problem that three consecutive Congresses
have tried but failed 10 fix. Flanked by Secretaries Napolitano, Solis, Locke. Holder, and
Vilsack, the President could make the case that the nation's economic and national securily can
wait no lOliger for Congress. Administrative action is necessary to restores rule of law by ending
illegal hiring. requiring individuals who are unlawfully prescnt to pass background checks or get
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deportcd. and guaranteeing that all employers and workers are paying their fair share of taxes.
Clearing backlogs of family-based visas would be an added bonus.

This mes.'iage v.ol.ild have 10 be carefully crJfied 10 nOld bi:tng mel With hosllhty by DemQCTallc
memocrs of Congress "ho arc Irying 10 defend Iheir seaLs in the midtenn e1eclion. A potential
strategy to sell the most ambitious adminilitrative proposal woold be to combine them with a call
for a vote on mandatory E·Verify. The President eould join with Reid and Pelosi to challenge
Congress 10 enact such legislation. This legislative strategy would give Democrals who fear the
administrative a.m.negy charge Ihe opportunily 10 say they disagree v.ith the President on
amnesty, bul as legislators are ready 10 crackdown on illegal workers. It \\'OUld also helo Insulate
Democrals from Ihe charge of being a ·'do-nothiI!&...CongrC'is·· on this issue. This also places
Republicans in a difficult position: a vote for enforcement helps endorse the President's ovcrall
strategy while a vote against is a votc for the slatus quo.

In this l'Cel1:1riQ. +!he Administration and Congrc..;sionalleadcOOip would be l'iewed as breaking
through the Washington gridlock in an effOl1 to solve tough problems. Giving nervous
MembeTs of Congress something tough 10 vote for while providing Latino voters ""ith something
they could support v.oold bci5 a win-win for all.

On the other h:lnd, Conwc!>.s is likelv to be Particularly sensitive in the months le;IJing up \0 the
elections to an eITan thai could be perceived as rClIlforcing the narrativl; that Congress cannot gel
anything done. Republican memhcrs may react by pushing hack strongly that this IS a polilical
ploy mtmded 10 pander to the Latjno \'ote. Refonn opponents will also likely Criticize the
Administr.ttion foc gillng amnesty 10 illegal imrmgranlS and telling th('m com!X"te for American
Jobs \\ohm unemployment is still hIgh, Cntlcs may also questl<'lrl \\ohy this drn..;;uc aclion is
necessary immediately before an election and will suggest that the new Congn;g; deserves a
chancc to try and solve this problem. There is also a risk thatlhc immisqallt advoc:ley
communily may fear how the informalion will be used and be unwilling to accePI a registralion
scheme: rnat eovld be revoked in Ihe fulur£, If this is Ihe ca.'iC:. IDe Administr:uioo could be left
wilh a propos;!llhat no one '''Upportll.

If the AmcriC3n public rea1;ts POOrly to an adminislr:UllC rcgistr.nion clTort. Congress could be
motivated to enact lcgiiilation tyim! the Administration's hands. 111is could result. in the worst
ca.'lC scenario, in legislalion that diminishes the Secret:lry's discretion to usc parole or deferred
action in other cynfexl... A heated fight could also !)(}I!lOfIthe atmosphere for any future
legislali\e refonn etTo",
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