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An Article I Immigration Court

Congress, It’s Time to Jump-Start This Vehicle to
Judicial Independence

Mimi Tsankov*

Abstract: Our current immigration court structure, with the court housed
within a law enforcement agency, and subject to the whims of politics, under-
pins an impression that the courts have been transformed into an enforcement
agency rather than a fair and neutral arbiter, which is corrosive to public trust.
An Article T court would help to fix this broken and ineffective system by
implementing a new independent structure that addresses the core elements
of concern.

A hallmark of our system of democracy and the rule of law is an indepen-
dent judiciary. Our immigration court system will never be effective as long as
it is housed under the Department of Justice. Congresswoman Zoe Lofgren
(D-CA) shared this powerful sentiment before the U.S. House of Representa-
tives, in her role last term as Chair of the Subcommittee on Immigration and
Citizenship, while introducing landmark reform legislation.! Dropped in the
congressional hopper on February 3, 2022, The Real Courts, Rule of Law Act
of 2022 (the “Real Courts Bill”)* is more than just a stopgap to address the
ballooning backlog in immigration court caseloads. Chair Lofgren explained
that “[a]fter decades of political whiplash, resulting from the ever-changing
policies and priorities of the governing Administrations, it is clear that the
system is ineffective, inflexible, and far too often, unfair” as she urged Congress
to create an immigration court system independent of the executive branch.’?

The Immigration Courts—Running Out of Steam

Chair Lofgren’s proposed structural overhaul has been widely viewed as
a catalyst to strengthen due process and restore faith in the system by taking
politics out of how the immigration courts are managed.* The Real Courts Bill
establishes an independent judiciary formulated under Article I, the legislative
branch, of the U.S. Constitution. Doing so would remove it from Article II,
the executive branch, where it has resided since 1983, when the Executive
Office for Immigration Review (EOIR) was constituted to administer the
nation’s immigration court system.’ In doing so, the attorney general delegated
decision-making authority vested in his role to this separate component within
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the U.S. Department of Justice (DOYJ).® Yet, over time, the court has out-
grown its ability to meet its mandate.” Facing chronic underfunding® despite
its high-profile role in border enforcement,” EOIR has been the subject of
vigorous criticism over the past couple of decades, resulting in congressional
oversight hearings,'® DO]J Office of Inspector General investigations,'" and
Government Accountability Office (GAO) audits'? in an effort to articulate
the central concerns facing the system.

The greater legal community has been voicing its growing concerns as
well. Organizations ranging from the American Bar Association (ABA) and
the Federal Bar Association (FBA) to the National Association of Immigration
Judges (NAIJ) and the American Immigration Lawyers Association (AILA)
have examined the legal structure of the court in depth."”” Moreover, these
organizations have kept up a steady drumbeat of concerns about judicial
independence backsliding at the court.” AILA and others pointed to the
Trump administration’s exploitation of “foundational flaws to manipulate the
courts to their breaking points—pressuring judges to render decisions at a
break-neck pace at the cost of accuracy, eliminating docketing tools, growing
the backlog, and restricting access to relief.”"

The Court System on a Collision Course

Today, roughly 700 immigration judges (IJs) preside at about 70 immi-
gration courts and adjudication centers located throughout the country.'
Administering provisions of the Immigration and Nationality Act, they
enforce our nation’s system for both removing noncitizens and considering
their claims to remain in the country.'” Some of these hearings can be quite
lengthy, and IJs spend the majority of their time adjudicating applications
for relief from removal, including asylum, withholding of removal, protection
under the Convention Against Torture, cancellation of removal, adjustment
of status, and certain waivers.'® They review credible fear and reasonable fear
determinations made by the Department of Homeland Security (DHS) as well,
and conduct bond redetermination proceedings for respondents in removal
proceedings.” With this vast array of case-types, averaging 71,450 new case
filings per month,*® and with only a comparative “handful” of judges presiding
to address the influx, the backlog of cases has continued to grow and currently
stands at 2.4 million.”!

With the pressure to complete this heavy and mounting workload, each
administration’s response has varied with a range of measures, and, quite often,
manipulation of docketing priorities. During both the Trump and Biden
administrations, the effects of shifting priorities have been intense. Thousands
of cases that were once ready for resolution were suddenly in need of further
preparation, largely due to shifts in executive branch political viewpoints and
the resulting changes in precedent case law that affects case outcomes.?? These
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dramatic adjustments in docketing priorities have, at times, sidelined efficiency
and due process interests, as the judges and the parties navigate sharp and
sudden changes to the rules of the road.”

The Trump administration emphasized “judging” the judges according to
strict—even unrealistic—performance metrics.?* Both the Trump and Biden
administrations have prioritized the use of specialized dockets, funneling cases
by type before docket-designated judges in efforts to improve efficiency.”
But, for these judges with existing heavy caseloads, those matters already in
the pipeline are off-ramped awaiting their turn. With years of data to analyze
what is working and what isn’t, it seems that an overemphasis on the speed of
judicial throughput has collided with the ever-shifting priorities, resulting in
reduced efficiencies. On the contrary, critics argue that we are experiencing ero-
sion of due process amid a growing backlog.?® Speed over quality undervalues
judicial preparation, prioritizes docket shuffling based on political priorities
of the moment, and compromises constitutional due process.”

Even John Oliver Thinks the System Isn’t Fair

The public’s perception is that the current immigration court system is
not always fair or effective—which are the fundamental expectations about a
court, generally.?® Media about the failures of the immigration court system is
relentless.”” Even late night television host John Oliver devoted an episode of
his weekly news satire program, Last Week Tonight with John Oliver, to excori-
ate the immigration court system and its troubles.’® At its core, when there
is an overemphasis on completing cases, affording procedural due process in
accordance with the Fifth Amendment can impede management’s desire for
speed in adjudication.’® This pressure to complete cases notwithstanding the
need to ensure that due process standards are ensured has drawn ever greater
scrutiny of the system.”” What makes that pressure so pernicious is that
although the judges have the authority to exercise decisional independence,
which has been delegated to them by the attorney general, they do not enjoy
structural independence.® It is this tension between, on the one hand, being
an “employee” of the Department of Justice, with very limited docket control,
and subject to discipline for failing to meet performance metrics, while, on
the other hand, serving as a judge with decisional independence, that strains
the way in which judges are able to manage their dockets and which has, over
time, sown public distrust in the system.**

Are the Courts in Need of a Tune-Up or a Chop Shop?

The pressure to make a change has been building. In 2008, Hon. Dana
Leigh Marks, then president of the National Association of Immigration
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Judges, published an article in Benders Immigration Bulletin calling on Congress
to establish an independent Article I immigration court.”” AILA followed suit,
later that year advancing draft Article I legislation to the Obama administra-
tion transition team.*

By 2010, the American Bar Association (ABA) had released a compre-
hensive national study (the “2010 ABA Report”) analyzing how structural
dependence frustrated perceptions of fairness.”” The 2010 ABA Report called
for improvements in professionalism and greater accountability in order to
counteract the independence concerns.? It found that inadequate resources,
from courthouse staff to judicial law clerks, impeded docket management
efforts.*” The study concluded that training and professional development
opportunities were lacking, leading to a host of deficiencies around sensitiv-
ity in the courtroom and awareness about some human rights conditions and
emerging developments in immigration law.*’ The judicial hiring process had
become politicized, with repeated violations of the basic federal laws designed
to avoid such perceptions.*! It also acknowledged that there were too few
judges for the workload and insufficient time to adequately consider cases.*?
That the judicial model employed involved multiple trials a day, and relied
so heavily on the use of oral decisions, it was no surprise that judges were, at
times, intemperate, due in part to “burnout.”®

The 2010 ABA Report did not, however, specify that an Article I court
was the only solution. It recommended three possible paths forward, one of
which was for Congress, using its Article I legislative powers, to create an
independent immigration court system, comprised of a trial-level division and
an appellate-level division to replace the existing structure.* The other two
options proposed were to create an independent executive branch agency, or
to create a hybrid where there would be greater independence at the trial level
and more political accountability at the appellate level.”

Approaching the Crossroads

In the years following release of the 2010 ABA Report, and throughout
the subsequent decade, which saw multiple executive branch administra-
tions, the dockets expanded exponentially and the court’s problems festered.*
Resource challenges deepened, trainings were canceled,”” and the case law
swung widely, reflecting vastly different political and legal approaches to
addressing the backlog.*

In 2014, the Federal Bar Association crafted an Article I bill (the “FBA
Bill”) to improve the court structure and ensure judicial independence.” The
FBA Bill envisioned that 15 immigration appeals judges would be nominated
by the president and confirmed by the Senate.”® They would direct the U.S.
Immigration Court and serve 15-year terms.”" To address political appoint-
ment concerns, the bill proposed staggered appointments for 5, 10, and 15
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years.’> At the appellate level, the FBA Bill proposed that decisions be made
by a three-judge panel.”® Under this proposed structure, trial judges would
be appointed for 15-year terms by the relevant judicial circuit, in a manner
similar to that of bankruptcy judges.*® To ensure continuity, all IJs and Board
of Immigration Appeals members would be appointed to initial terms.”
Retired judges could be used as senior judges to augment the capabilities of
the immigration court as needed, and discipline and removal of judges would
be handled in a judicial manner.*®

The FBA Bill addressed many of the independence concerns, but failed
to gain widespread traction. Instead, it would be another four years and the
election of Donald Trump as president of the United States before any bill
addressing immigration court concerns would be introduced.” His admin-
istration targeted the courts in a manner never before experienced. While it
hired many new immigration judges,’® the range of strategies implemented
nevertheless resulted in a backlog that grew exponentially.” The newly hired
IJs simply could not keep up with the “tsunami of new cases filed in court
by the Department of Homeland Security.”® The rate of growth in the case
backlog grew 16 percent from January 2017 to October that year.' It increased
another 22.1 percent and 33.3 percent during the next two fiscal years.®
During the pandemic, the backlog continued to grow at nearly the same rate
month after month.®

Even more worrisome, though, was the imposition of changes deemed so
radical that they fundamentally compromised the integrity of the immigration
courts and the ability of judges to ensure fairness and impartiality.** Object-
ing to time-based case evaluation measures that threatened due process® and
accusing the administration of stacking the appellate courts on ideological
grounds® and limiting the power of the judges themselves to control their
dockets, AILA and many others charged that the court had become highly
politicized, transforming it into an enforcement agency.”’ These wide-ranging
policy changes cut to the core, eroding judicial independence.®®

Congress Sets Up a Checkpoint

In April 2018, in an effort to address what they described as “politically-
motivated” efficiency standards, and to insulate the judges from improper
political interference, Senators Mazie K. Hirono (D-HI), Kirsten Gillibrand
(D-NY), and Kamala Harris (D-CA) introduced a bill (the “Hirono Bill”)
that did not create a separate court, but rather improved on the status quo.®’
It redefined “immigration judge” to be “judicial by nature,” mandating that
an [J’s actions be evaluated according to a Code of Judicial Conduct.” The
bill prohibited the discipline of judges for good-faith legal actions made while
hearing and deciding cases.”" It set forth that completion goals and standards
could not be used to limit their independent authority or as a reflection of
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individual judicial performance. The Senate held hearings that month to
explore ways to address the growing backlog and strengthen the immigration
court system, at which leadership at the EOIR, the GAO, the NAI]J, the ABA,
and the Center for Migration Studies (CMS) presented their views on how to
approach the concerns raised.”

While the Hirono Bill did not advance in the Senate, around that time the
ABA was in the process of updating its 2010 study. In 2019, the ABA revisited
its prior proposals, this time doubling down on the Article I solution as the only
viable option.” It framed an independent court as affording the high standards
of fairness and promoted a more effective and efficient system.” This view is
now widespread, and has been endorsed by a wide range of groups, including
the AILA, the FBA, the NAIJ, and others.”” Soon thereafter, in September of
2020, Senators Sheldon Whitehouse (D-RI), Dick Durbin (D-IL), and Mazie
Hirono (D-HI) announced that the GAO would conduct an investigation into
EOIR’s practices under the Trump administration, including its management
of immigration courts during the COVID-19 pandemic.”®

The DOJ Silences the Squeaky Wheel

One of the more troubling ways in which judicial independence has been
attacked is through the Trump administration’s efforts to decertify the judges’
union and silence some of the Department’s most vocal critics.”” The union’s
history of speaking out during every administration over the past four decades
in favor of independence has been attacked through the DOJ effort to decer-
tify it. In August 2019, a Trump administration petition sought to decertify
the union, and a highly partisan Federal Labor Relations Authority (FLRA)
decision undid decades of precedent by recharacterizing IJs as policymakers.”
This drive to silence discussion about the need for judicial independence,”
and a Trump-era policy barring the judges from discussing immigration law
in their personal capacities, including during academic conferences, resulted
in a federal First Amendment lawsuit against the DOJ that remains pending.®

In Need of an Engine Rebuild—The Real Courts, Rule of
Law Act of 2022—An Article I Bill Is Introduced

With concerns escalating, on January 20, 2022, the House Judiciary
Committee, Immigration Subcommittee convened a hearing on the state
of the court.®! During a full day of testimony, stakeholders in the FBA, the
ABA, the NAIJ, and the CMS described a range of concerns, including those
articulated by Chair Lofgren.®* As the hearing got underway, she described
the judges as being “saddled with crushing caseloads” and those who “despite
their best efforts, struggle to deliver just and timely decisions that are free from
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political influence.”® She explained that “political influence is born out of the
Attorney General’s broad authority to reshape immigration policy through
rulemaking and a procedural mechanism known as self-certification, that
enables use of this authority to bend immigration policy to reflect the will of
whatever Administration is using it, undermin[ing] judicial independence”
d, as she furth lained, the rule of law.?

and, as she further explained, the rule of law.

Jeremy McKinney, then-AILA Second Vice President, went on to explain:

To ensure fundamental fairness and an efficient, functioning court
system, judges must be allowed to act as neutral arbiters of fact and
law, regardless of who is in power. Instead, this administration and
other administrations before it has exploited the structural infirmity
that classifies immigration judges as DOJ employees in order to fur-
ther political agendas. Regardless of one’s substantive views on the
law these immigration judges are sworn to apply—or one’s preferred
outcomes—we should all agree that independent, Article I immigra-
tion courts, removed from political pressure, are critically needed to
secure due process in immigration proceedings.®

Chair Lofgren concluded that due process has often suffered, render-
ing the system “ineffective, inflexible.”®® In supporting the bill, then-FBA
President Anh Le Kremer urged Congress to pass it as a means to address a
broken system.®” Then-ABA President Judy Perry Martinez explained, “[TThis
structural flaw leaves Immigration Judges particularly vulnerable to political
pressure and interference in case management.”*

Two weeks after this robust hearing and discussion, Chair Lofgren intro-
duced the Real Courts Bill, hailing it landmark legislation to establish an inde-
pendent immigration court under Article I of the Constitution.® Cosponsors
Jerrold Nadler (D-NY), Chair of the House Committee on the Judiciary, and
Hank Johnson (D-GA), Chair of the Subcommittee on Courts, Intellectual
Property, and the Internet, explained that “the bill would implement a struc-
tural overhaul of the system to ensure that immigration judges are free from
political pressure and can deliver just decisions in accordance with the law.””

Looking Under the Bill’s Hood and Kicking the Tires

A close review of the Real Courts Bill suggests that it has many attractive
features that would afford the long-awaited solution to a court-independence
and backlog problem.” Under such a proposed system, the court would be
administered by qualified and impartial judges, not successive attorneys
general. Judges would have adequate court resources and support services to
do their jobs effectively.” It would establish a trial division with jurisdiction
over various immigration-related matters, including removal proceedings, and
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an appellate division with jurisdiction over appeals of decisions by the trial
division.” The independent court would allow trial judges to manage their
own caseloads without undue political pressure and enable more effective
resource reallocation, including technological advancements to modernize
the court’s manner of interfacing with the public. As envisioned, appellate
division judges would be appointed by the president with the advice and
consent of the Senate, in a staggered manner, and that division would then
appoint the trial judges.”

According to the Real Courts Bill, the appellate and trial court divisions,
along with the administrative division, would ensure that qualified and impar-
tial individuals would be appointed to serve as immigration judges at both the
trial and appellate levels.” The court would manage its own budget, without
executive oversight, and as such adequate resources and support systems would
be allocated to ensure that the court would operate efficiently, enabling the
appointment of temporary immigration judges and court facilities as needed.”

To improve transparency and accountability, the bill would require publi-
cation of all court rules and procedures, precedent decisions, and pleadings in
a manner that would ensure confidential information was protected.” Perhaps
the most empowering aspect of the bill is that judges would control their own
dockets and have the power to compel agency action that is unlawfully withheld
or unreasonably delayed, thereby strengthening the integrity of the system.”®
Adherence to important features of due process would be prioritized, includ-
ing access to counsel, legal orientation programs, and court interpreters.”

We’ve Been Down This Road Before

The notion of establishing an independent immigration court is actually
not a new one. On the contrary, Maurice Roberts proposed the idea in 1980
following his term as Chair of the Board of Immigration Appeals.’® He even
crafted a draft statute for such a court.’ The proposal received such widespread
bipartisan interest at the time that in the following year Congress convened
a Select Commission on Immigration and Refugee Policy to review propos-
als, which in the end recommended the creation of an Article I immigration
court.'” Legislative creation of independent courts is also not a new concept.
It has been successful many times over. Courts such as the U.S. Tax Court,'*
the Court of Appeals for the Armed Forces ,'™ the U.S. Court of Veterans
Appeals,'” and the U.S. Court of Federal Claims'® were all created under
Article I of the U.S. Constitution.

As Elizabeth ]. Stevens remarked in her testimony before the House,
speaking on behalf of the FBA, Congress has successfully created independent
courts in areas of law that involve executive policymaking, priority setting,
and impartial adjudication.'”” She pointed to the Tax Court and the Court of
Appeals for the Armed Forces as examples of Article I courts that were initially
internal components of civilian and military bureaucracies, much like the
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current immigration court. She noted that due to concerns about fairness and
impartiality, Congress created these independent Article I courts in a manner
that effectively reassigned their agencies’ adjudicative functions.'’®

In the immigration court context, an Article I court would more fairly
address the individual liberty and personal safety interests at issue and the
trial judges could better exercise their statutory authority to grant protection
from persecution.” With political control removed from the adjudicatory
process, an independent court could restore the public’s faith in the system.'"
It could address the growing backlog as well. At present, immigration judges
have little control over their dockets, and cases are transferred among dockets
by supervisory immigration judges based on changes in priority. Individuals
wait an average of 663 days to have their cases adjudicated.'"

While an independent Article I court would not erase the backlog, it
would offer administrative efficiencies and docket control, which are necessary
components of a healthy court structure. Of course, the backlog is affected
by some factors outside of the control of the court, such as the rate at which
new cases are filed. But the changes in court policies can have a significant
impact on cases once they are filed, in terms of remands, motions to reopen,
and motions to reconsider, where immigration judges and the Board of
Immigration Appeals need to revisit a case multiple times, and which expand

the backlog.'"*

Will the 118th Congress Be the Driving Force?

In December 2022, the Real Courts Bill was reported out of the Com-
mittee on the Judiciary, awaiting further review by the entire House of Rep-
resentatives.'"> However, failing to receive a vote on the floor of the House of
Representatives, the Real Courts Bill officially “died” at the close of the 117th
Congress.""* To be reconsidered in the 118th Congress, it would have to be
reintroduced and assigned a new bill number to begin its journey through the
legislative process once again.'”

At present, the Real Courts Bill, or one like it, awaits a reintroduction in
the 118th Congtess so that our immigration court system can achieve inde-
pendence, function effectively, and overcome historical limitations that have
resulted in a massive backlog reported to be over 2.4 million cases and growing.
The status quo continues to do a disservice to the parties that appear before the
courts and the public that deserves a system that inspires confidence.''® Our
current structure, with the court housed within a law enforcement agency, and
subject to the whims of politics,'” underpins an impression that the courts have
been transformed into an enforcement agency rather than a fair and neutral
arbiter, which is corrosive to public trust.""® An Article I court would help to
fix this broken and ineffective system by implementing a new independent
structure that addresses the core elements of concern.'” Congtess, it’s time
to get this show on the road.
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Notes

* Mimi Tsankov is the President of the National Association of Immigration
Judges (NATI]J). The views expressed here do not necessarily represent the official posi-
tion of the U.S. Department of Justice, the attorney general, or the Executive Office for
Immigration Review. The views represent the author’s personal opinions, which were
formed after extensive consultation with the membership of NAITJ.
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