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On August 4, 2009, the U.S. Department ofHomeland Security (Department at DUS)

filed an appeal with the Board ofImmigration Appeals (Board) ofthe Immigration Judge's bond

decision, dated July 9, 2009, granting the rcspondmt's request for release from CIIStody on a

$3,000 bond. The Dcpar1ment timely filed its openiug briefon October 15, 2009, and~

RSpOndent filed his reply brief; also timely, on November 5, 2009.

On December 22,2009, the U.S. Court ofAppeals for the First Circuit iSSlled a decision

~ecting the Board's precedent decision in Matter ofSaysantl, 24 I&N Dec. 602 (BIA 2008).

$ay8muJ. v. Gillen, 590 F.3d 7 (1st Cir. 2009). In light oftbat intervening development and to

facilitattJ the Board's adjudication ofthis matter, the Department respeetful1y requests tho Board

to accept the accompanying DHS Statement ofNew Legal Authority and Supplemental Brief,

which clarifies tho Department's position in this matter.

Respectfully submitted:

)k;L t:I.I11~'
David A. Martin
Principal Deputy General C01IDBCI
U.S. Department ofHomelaJld Security

On Motion:

Moirs A. Skinner
Appellate Counsel
U.S. Immigtation and Customs Enforcement
U.S. Department ofHomeland Secwi.ty

Scott D. Criss'
Assistant ChiefCounsel
Office ofChie!Counsel
U.S. Immigration and Customs Enforcement
U.S. Department ofHomelazld Socurity

1 Service IlpOD DDS abouId COIIIimIe to be directed to !be U.S.lmmip1ion and CuslOmJ EIlforccmeot Office of
CltlefCoullsel in Cbarloue, Nonh Carolina at S701 Executive Cc:nler Drive, 3rd Floor, Cbar1olle, NC 28212_
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CERTIFICATE OF SERVICE

I certify that on this date a copy of the foregoing Department of Homeland Security
Motion to Accept Supplemental Brief was served on the teSpOndent's attorney by facsimile to
336-334-0036, and by first·class mail, addressed to:

Gerard M. Cbapmm, Esq.
Chapman Law Finn
P.O. Box 1477
Greensboro, NC 27402

Date: __<;1..-'.'0~/_">...I.~:"'~__' 0 _

3

Moira A. SIdnner
Appellate Counsel
U.S. Immigration and Customs Enforcement
U.S. Department ofHomeland Security
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On August 4, 2009, the U.S. Departtnent ofHomeland Security (Department or DRS)

filed an appeal with the Board ofImmigration ApPeals (Board) ofthe ImJnigation Iudge'5 bond

decision, dated July 9, 2009, granting the respondent's request for release ftom CIlstodyon a

$3,000 bond. The Department timely filed its opening briefon October 15,2009, IlIld the

respondent filed his timely reply on November S, 2009. On December 22,2009, the U.S. Court

of Appeals for the First Circuit issued a decision rejecting~Board's precedent decision in

Matter 01Saysana, 24 I&N Dec. 602 (BIA 2008). Saysana 'II. Gillen, 590 F.3d 7 (1st Cir. 2(09)

(attached as Appendix A). To facilitate the Board's adjudication ofthe case, 1hc Department

submits this supplemental brie~ clarifying its position.

BACKGROmm

Section 236(0)(1) ofthe Immigration IlIld Nationality Act (INA or Act) requires DHS to

take into custody certain classes ofinadmissible and deportable aliens, primarily including aliens

who have been convicted ofcertain crimes, when they are ''released'' Jrom a non-DRS CIlStodial

setting. Although the provision did not take effect until after October 8, 1998, the day the

Transition Period Custody Rules (TPCR) expired,l many ofthe inadmissibility and deportability

grounds defining the classeS ofaliens subject to mandatory detention thereunder Can be satisfied

by actions and convictions occuning prior to that date. Over the years, INA § 236(c) raised the

question ofwhether a post-TPCR "release" by anon·DHS custodian would trigger mandatory

detention under INA § 236(0)(1) only ifthe conviction on which the latest non-DHS custody was

based falls within the particular inadmissibility or deportability grounds listed in § 236(0)(1), or

section 236(0) was ena<;ted by the ruegal Immigmlion Rcful'lll and Immigt8llt ResponsI'billtyA<:t 0£1996
(lIRIRA), Pub. L. No. 104-28, Div. C, § 303(b)(2), no Stal. 3009-546, 3009-586 (Sop. 30, 1996). Section
303(b)(3) ofllRIRA provided IempOrIlY CII5l.Ody ru1es, o1herwise mown as Tl"III18ition Period Cu5tlldy Rules
(ll'CR), whereby iDlpleDlentalion ormA. t 236(0) WIll cIGfcrrcd for two yeaD.
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whether any post-TPCR release ofan alien who is so inadmissible or deportable is sufficient to

mandate custody.

In 2008, the Board specifically addressed the issue, holding that allY post-TPCR release

from non-DHS custody, regardless ofwhether the release was from criminal custody for a

conviction that rendemJ the alien inadmissible or deportable, was sufficient to mandate detention

lII1der INA § 236(0)(1). Matter ofSaysantJ, 24 I&N Dec. at 606, 608. The respondent in that

case filed a habeas petition with the U.S. District Court for the District ofMassacllusetts, which

ruled that INA § 236(0) did not apply to that alien and ordered the government to provide him a

bond hearing. See Saysana v. Gillen, No. 08-11749, 2008 WL 5484553, at *1 (D. Mass. Dec. I,

2(08). The government appealed to the U.S. Court ofAppeals for the First Circuit.

On appeal, the government argued that Matter ofSaysana was entitled to deference as a

reasonable interpretation by the Board ofambiguous statutory language lII1der Chevron U.S.A..

Inc. v. Natural Res. De! COUllCil, Inc., 467 U.S. 837, 843 (1984). On December 22, 2009,

however, the First Citwit rejected the Boani's intetpretation, concluding instead that the

''when...released'' language oflNA § 236(0)(1), when read in context, unambiguouslymandates

detention only for aliens released from non-DRS custody after October 8, 1998, for an offense

enumerated in subparagraphs 236(c)(I)(A)-{D) and not to "any" offense. Saysana v. Gillen,

590 F.3d at 16. Alterriatively, the court held that, even ifthe statute was ambiguous, the Board's

intapretation of the statute was not reasonable as it rested upon "a series ofspeculative

conclusions" about Congress' intent in enacting the mandatory custody provision. 111. at 17.

Like the First Circuit, a number ofU.S. district courts have disagreed with the holding of

Matter ofSaysana. See Bums v. Weber, No. 09-5119, at 10 (D.N.J. Jan. 19,201(;) (finding no

nex.us between pre-TPCR and post-TPCR releases) (attached as Appendix B); Garcia v.

2 A038829 033

AILA InfoNet Doc. No. 10031860. (Posted 03/18/10)



FEB-12-2010 16'45 DHS/lCE/APPELLATE COUNSEL 703 756 6281 P.08

Shancman, 615 F.Supp.2d 175, 180 (S.D.N.Y. 2009) (concluding that "(t]he mandatory detention

provision cannot be r«roactively applied to aliens who were released from custody for

removable offenses prior to Octobc% 9, 1998-even ifthey are later released from custody for a

nomemovable offense"); Oscar v. Gillen, 595 F.Supp.2d 166, 170 (D. Mass. 2009) (awarding

Equal Access to Justice /vJt fees to the alien as prevailing party); Hyung Woo Park v. HeTtdrlcks,

No. 09-4909,2009 WL 3818084 (D.N.J. Nov. 12,2009) (respectfully disagreeing with the Boani

lUld finding INA § 236(c) unambiguous); Ortiz v. Napolitano, -- F.Supp.Zd --, 2009 WL

3353029, at *3 (0. Ariz. Oct. 19,20(9) ("Consistent with every district court thafhas considered

this issue, the Court concludes that the mandatory detention provision, 8 U.S.C. f 1226(c), does

not apply to Petitioner because he was released from custody for the removable offense well

before the effective date of the mandatory detention provision.''); Mitchell v. Onino, No. 09­

7cn9, 2009 WL 2474709, at *3 (S.D.N.Y. Aug. 13,20(9) (''Petitioner's release from custody·

ailef the effective date of[INA § 236(c») for a nonmn.ovable offense does not make him subject

to msndatoIy detention under the statute.''); Hy v. Gillen, 588 F. Supp.2d 122, 127 (D. Mass.

2008) (concluding that the alien was not subject to mandatory detention "[b]ecause the 2007

'release' from state custody is not related to the 1991 offense rendering Petitioner removable'');

'l1IOmas v. Hog01l, No. 08-0417,2008 WL 4793739, at *3 (M.D. Pa. Oct. 31,2008) (concluding

that "the date ofrelease from the offense for which the individual is found removable dete.nnines

whether the individual is entitled to sn individualizedbond hearing or SUbject to the mandatory

detention provision''); Cox v. Monica, No. 07-0534,2007 WL 1804335, at *5 (M.D. Pa. Jun. 20,

2007) (analogizing to INA § 212(c) case law and finding that it would be impermissibly

Itltroactive to awly INA § 236(c) ifthe release that relates to the removable offense occnrred

prior to the TPCR "because the provision clearly attaches new legal consequences to actions
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taken before its enactment"); Cavaz()l; v. Moore, No. 03-347 (S.D. Tex. Jan. 7, 2005) (attached as

Appendix C) (certifYing class ofaliens in Harlingen District and imposing an injUnction

precluding DHS from arguing mandatory detc;ntion for a1i_ whose post-'rPCR release was nol

related to a conviction descnlled in INA § 236(c)(I». See also Quezada-Bucio v. Ridge, 317

F.Supp.2d 1221, 1229-30 (W.O. Wash. 2004) (citing to Pastor·Camarena v. Smith, 977 F. Supp.

1415,1417-18 (W.O. Wash. 1997), fur the proposition that the ''when released" language applies

only to release for the underlying offense, and mandatory detention does not apply to aliens

taken into immigration custody years after they are released from criminal custody); Alikhani v.

Fasano, 70 F.Supp.2d 1124, 1130-32 (S.D. Cal. 1999) (finding statI1te clear and applicable only

prospectively, but concluding that section 236(c) applied in this case because the post·TPCR

release (probation violation) was related to the pre-TPCR conviction). .But"ee Chivilchez v.

Holder, No. 09-475, 2009 WL 2244219, at *1 (M.D. FIa. July 27,2009) (ooncluding that alien

taken into DHS custody after release from 2009 OWl arrest was properly detained under INA §

236(c) based on pre-October 9, 1998 convictions).

DISCUSSION

In its notice ofappeal and appeal brief, the Department primllrily argued that the
•

Immigration Judge erred by ignoring Board precedent in reliance on non-binding district court

decisions. Alternatively, the Department argued that the Immigration Judge erred in finding that
.

the facts ofthis case were distinguishable fromM~r 0/Saysana and thus ooncluding that the

Board's precedent was inapplicable. In support ofthe Immigration Judge's decision, the

fCSpOndenl in his reply briefargued that the facts ofthis case are materially distinguishable from

Matter ofSaysana, noted the adverse district court decisions, and invited the Board to "cleioiy

define the limits of the holding in Saysana." Respondent's Brieht 6-7 (Resp. Brief). Given the
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fedenl judiciary's near uniform rejection ofManer ofSaysana, the Department now asks the

Board to revisit, in a superseding precedent decision, the issue ofwhether a post-TPCR release

iIom non-DHS custody must be for an offense enumerated in sections 236(c)(l)(A)-(D) ofthe

Act in order to trigger mandatory detention.

By asking the Board to revisit Matter ofSaysana, the Department does not concede that

the Board's interpretation was unreasonable. The Department accepts that the statutory language

is ambiguous on the issue and that the Board's inteIpretation was reasonable, in light of that

ambiguity. But given the widespread n:jection ofthe dllQislon by the federal judiciary, a

superseding precedent is warranted. The Board acts on behalfofthe Attorney General to provide

"clear and uniform guidance to the [Department], the immigrationjudges, and the general public

on the proper inteIJlretation and administration of the Act and its implementing regulations." 8

C.F.a. § 1003.1(dXl); Matter of E-L-H-, 23 I&N Dec. 814, 825 (BIA2005). See also 8 C.F.a.

§§ 1003.1(g) (providing that Board precedent decisions are ''binding on all officers .and

employees ofthe Department ofHomeland Security or immigration judges in the administration

of the immigration laws ofthe United States"). If the Board elects to adopt a position more in

line with the First Circuit's order and does so in a precedent decision, the Board can reinstate

nationwide unifozmity on the issue, and thereby provide clarity to the Department, the

immigration courts, and the public.2

In its decision, the First Circuit framed the issue by asking "whether the mandatory

detention provision [onNA §236(c)(1)] applies only when an alien is released from a criminal

custody the basis for which is one ofthe offenses listed in [INA § 236(c)(IXA)-(D)]," or whether

• Nationwide uniformitY l'aII be a1tieal to PHS operatioDa, panieul¥ly in Ibo conleX.t ofa1iell detelltiOIl, as Ibo
Depanment detaillll aliens in facilities nationwide IUId may blM to transfer aIiCIIS to ditfeIellt.locatiotlll as
operational needs .nae. A unifotlllllational rule OIl custody authority helps to settle the expectations ofDBS
operational perso"""l, ali_ detained by the DepBrlment, IIXId their tilmilies aJldr~.
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any release from criminal custody, regardless ofthe reason for the detention, could trigger

. mandatory detention if the alien had previously been convicted of an offense that ful1s within §

236(cXl )(A)-(D). Saysana v. Gillen, S90 F.3d at 11. In rejecting Matter of$aysQlllJ, the First

Circuit concluded that mandatory detention under section 236(0)(1} arises from a release ''for an

offense specified in the statute, not mCl'l:ly any release from any non-DRS custody." Id. at 18.

It also characterized its approach as supporting a Congressional "purpose ofpreventing the

return to the community ofthose released in COnnection with the enumerated obes," [d. at 17

(emphasis added); see also id. at 15 (criticizing the apptoaeh taken in Matter ofSaysana because

it "read[s] a separate, intervening event-post-TPCR non-DRS custody W1Telated to the

enumerated o.ffensu--into the statute without any direct bAguage to support such a reading'')

(emphasis added).~ As a whole, the First Circuit's decision stands fOr the proposition that an

<!lien's post-TPCR "release" must be release from custody for an offense specified in INA §

236(c)(1) in order to trigger mandatory custody,

Accordingly, the Department Icspectfu1ly suggests that the Board interpret the statute to

regard mandatory detention under INA § 236(0)(1) as arising from a post-TPCR "release" when

that release is from custody based on an underlying criminal (Xlnviction that gives rille to the

qualifying inadmissibility or deportability set out in INA § 236(c)(1)(A)-(D).4 While the

,
By illl~ ofthe issue, the Caur! focUlCd Oll the mmmal provisiODS orINA § 236(eX1). Altllllughit
aclcnowlcdged !hal 50=of!he PIOMoas in INA § 236(0)(1) do not ICqlliIe a conviclion, $# S~Q1IQv.
Gillen, S90 F.3d at 14, the First Circuit did llOt dhI!I:tIyaddress non-c:onvietion BCeII8rios iIIlp1k:alcd by $OQ!iOn
236(cX1), 5IIch as the "engaged in tm'Ori" acdvitllls" provision referred to in INA § 236(c)(1)(D).

Inaddition to a pxe-October 9, 1998 COIIViction for which an alien is released posl-TPCR after serving !he
origiDaI sCJltenCe, the Peparlmem notes that mancJalOlY deIelltion WO\IId abo apply in the rotlowiu,g sccuario:
an alien is >entcnced to SClVe time injoll for a pno-OalOber9, 1998 conviction, butthejailtorm is suspended
and the alien is released 011 probation prior 10 the October 8, 1998~oflhe TPCR, then Violates the
ltImS ofhia probatiollllJld the originaljail scnlellce Is reinlrated, reslllting in a post-TPCR release ftom crlmiDal
custody fur !he offense. See. "-g., AliA:Jum1 v. FasQ1l(}, 70 F.Supp.2d 1124, 1n2 (S.D. Cal. 1999) (concludiag
that ",vocation ofprobation llIId c~llatioll of lIIc suspcnsiOll ofa Ill"viously imposed__''pilla thaI
~e into ftIll furc. ""d effect," tbat alien who was taken into euslody after violatins probation wall senriag
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Department does not necessarily agree with all ofthe respondent's arguttlents on appeal5 or his

characterization ofthe Matter ofSaysana decision, the respondent does seem to advocate for

such an intezpretation. Resp. Briefat 8-1l.

Adopting this interpretation would not undercut needed protections BglIin8t dangerous

individuals. A criminal alien not covered by mandatory detention can nevertheless be deblined if

the facts and circumstances show that he or she is a flfght risle or danger to the community. See

INA § 236(a); Matter ofGuerra, 24 I&N Dec. 37, 40 (BlA 2006) (holding that the burden is on

the alien to show to the satisfaction ofthe Immigration Judge and the Board that he or she does

not pose a flight risk or danger to the comnnmity). As the Boatd has acknowledged; "an alien in

removal proceedings has no constitutional right to release on bond." Id at 39 (citing to Carlson

v. Landon, 342 U.S. 524, 534 (1952». The nature and extent ofany erimina1 activities or

favorable equities developed since the pre-Ootober 9, 1998 offense would'be relevant in any

discretionary custody deternrination. Matter ofGuerra, 24 I&N Dec. at 40 (including examples

offactors that maybe relevant in a discretionary INA § 236{a) custody detennination). Congress

was concerned about criminal aliens remaining at large and committing additional crimes or not

being available for proceedings or deportation ifordered removed. An alien who has committed

additional crimes after the TPCR or evidences a significant risk of flight can be detained under

INA § 236{a), which would allay Congress's concerns. IfCongress concludes that the federal

time Cor hil origilla1 crime, and that tbereCore hls post.TPCR release from that~stody was a release nDm
incarceratiDII Cor the predicate conviction Cor,wbich be was found to be deportable).

, FDl' example, a1lhough the respondent allegoo a cOlIIlilutional violatiOll, Se. Regp. Btiefat 8!l.3, the Depai'lIllent
does not COIlCede lhal the holdillg in MatlM ofS/rylana is IUlCOIlfltiltdiooaL In any event, the Board Jacka
jurisdiction to 1Ule 011 the constitutionality ofthe stalUleSlllId J:egU!ali01l$ it inteIpreU and administers. See
M/ft/er ofF~Campo:J, 21 I&NDcc. 90S, 912 (BIA 1991); Matler ole-, 20 I&N Dec. S2Y, S32 (BIA
1992).
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court inteIpretations and any amended Boaro decision are not in keeping with its aims, it has the

capacity to amend the Act.

In making the suggestion that the Board can take this opportunity to revisit Mauer of

Saysana, the Department does not ask the Board to disturb its prior holdings that an alien need

not be convicted ofany offense in order to be mnovable as charged and subject to INA § 236(c)

mandatory detention. See. e.g., Malter ofSaysana, 24 I&N Dec. 602, 605 and n.3 (citing to

grounds ofinadmissibility and deportability that subject an alien to mandatory detention but do

not lequire a criInlnal conviction); Matter of/(f)tliar, 24 I&N Dec. 124 (BIA 2007) (holding that

"an alien need not be charged with the ground that provides the basis for mandatory detention in

ONer to be found 'deportable' on that ground''), For example, an alien who has engaged in or is

likely to engage in terrorist activity within the meaning ofINA § 2l2(a}(3}(B), would be subject

to mandatory detention. In such cases, lwwever. we would not eltpec1 a conviction (or even a

non-DHS arrest) to have occum:d; as such, no release ofany kind is required to trigger

mandatory detention.6 See, e.g., Grantv. Ze11l3ki, 54 F. Supp. 2d 437, 443 (E.D. Pa. 1999)

(~tingto Velasquezv. Reno, 37 F. Supp. 2d 663, 672 (D.NJ. 1999) for the proposition that INA

§ 236(c) appears to include aliens who would never be released, such as aliens who have

"engaged in" tenorlst activities).

Were the Boaro to revisit Motter ofSaysana via a superseding precedent decision that

substantially adopts the approach advocated herein, the respondent would not be subject to

mandatory detention under INA § 236(c) because his post-TPCR release is not related to his pre­

TPCR release. Nonetheless, the respondent would need to establish his eligibility fur release

under INA § 236(a).

• N explained,S~a v. GIJI"" invot~ crilIlinlll alnlSIlI. and the Firlt Circuit cIid DOl address f'acmal sceuario.
~"'" lIIl aii"" is dClIcribe<i ;., INA t 236(cXJ) bulllO amst, and lb<:tdote flO M1e-. occurs.
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In redetemrining bond under INA § 236(a), the Immigration Judge should permit release

on bond only if the respondent demonstrates that he does not pose a danger to property or

persons. Matter ofUrena, 25 I&N Dec. 140, 141 (BIA 2009); Matter ofG1ierra, 241&N Dec. at

38.

~ ~---- ~ - -
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.- --. . - . _. - "i';L ould the Board agree to revisit Matter ofSaysalUl in a

superseding precedent, the Depar1ment would accordingly requ~t that the bond proceedings be,
remanded to the hnmigration Judge for a full assessment of the respondent's eligibility for

release under INA § 236(a).
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CQNCLUSION

703 756 6281 P.16

t•
In light ofthe current state offederal jurisptUdence md the respondent's invitation to the

f
.Boam to clarify its holding in Matter 01SaySarKl, the DeparlInent respectfullysuggests that the

Board take uJopportunity to revisit its prior precedent decision, as outlined above. !fthe Board

chooses to revisit its prior precedent and concludes that the respondent is not subject to INA §

236(c) detention, then the Department asa that bond proceedings be remMded for additional

fact·finding lIJId a thorough assessment by the Immigration Judge ofthe respondent's eligibility

funelease under INA § 236(a).

RespectMly submitted:

~a.I11J \
David A. Martin
Principal Deputy General Counsel
U.S. Department ofHomelaild Secwity

On Brief:

Moira A. Skinnel­
Appellate Counsel
U,S. Immigration and C~lXIli Bnfurcement
u.s. Department ofHome1llJld Security

Scott D. Criss'
Assistant ChiefCounsel
Office ofChiefCounsel
U.S. Immigration and Customs Enforcement
U.S. Department ofHome1and Security

• service upon DHS should continue 10 be ditected 10 the U.S.llllmi8tation and Customs Enforcement Office of
Chi.rCoUDllCI in Charlotto, North ClItQlina at 5701 Executive Center Dri..:, 3rd I'loo<, Clultloue:, NC 28212.
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