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3. Define the:standard of proof: required.to establish'a credible fear of

- pérsecution. (ACRRT), ‘

4. 1dentify the-elements of “torture”as. defined iri the-Convention.
Againsi Torture-and the reguldtions; that are:applicable to a credible
féar oftorture’ determmatlon (ACRR’?)

5. Describe:the types of:harm that constitute:“torture” as.defined-in the

Conventioi Agamst Torturé and the regilations.,(ACRR7)

6. Define the standard: of proof: rcqmred to cstablish 4 credible fear of

torture, (ACRR?)

7. ldenufy thé appllcablllty of bars:to; asyium and withholding of

remoyval'in‘the credible fear.context.. (ACRR3)(ACRR7)
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Appendlces
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Office Dlrectors ¢t'al; (Washington; DC: 8:December 2000), 4 p.
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Méinoraindini- to. Asylum Ofﬁw Dlrectors etal, (Washmgton DC:
20 Septembcr 2001) 2 P.

9. Office of the Assistant. Commrssmner Office of Field Operations,
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CRITICAL TASKS

Critical Tasks

Knowlédge of U, S: case Iaw that Impact‘: RAI@ {(3)

Knowledge of the. Asylum Division hlstory (3)

Knowlédge of the Asylum Division mission; values; and goals..(3)

Knowledge of how the Asylum. Division contributesto thie:mission and’ goals® of RAIO USC]S

and DHS. (3)

‘Knowledge of the Asylum: Division jurlsdlcnonal authonty (4)

Knowledge.of the applications; ellgzble for-special group: processing (e,g,, ABC, NACARA, Mendez) 4)
Knowledge of relevant policics, procedures ‘and; gmdelmes éstablishing® appl:cant eligibility for

a credible fear of persccution or credible fear of torture determination: (4);

Skill in identifying elements,of claim..(4).

Knowtedge of madmlssnblilty grounds rélevant.to.the Cprdltcd rcmoval process and.6f mandatory bars to
asylum and withholding:of removal, (4)

Knowlcdge of the appropriate, pomts of con}act {10 gain’access: toia claimant,who'is:in custody

(e:g., attorney, detention. facility. personnel) (3)

Skill in organizing case;and, research matenals (4)

Skill in applying Icgal pohcy, dnd: procedural ‘giiidaiice

(c.g., statutes, case law) to- evidence-andithe facts.of a case. (5)

Skill in analyzing complex issués to'identify: appmpnate responses or dec;snons (5)
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IL

INTRODUCTION

The purpose of this.lesson:is to”cxplzﬁn ‘how-to-determine whether.an
alien seeking admission to.the:U.S.,-who ig:suibject to expedited
removal or is an arriving Stowaway,has 4 credlblc fear of pcrsccunon
or torturc-using the credible. fear:standard defined in the: Immigration
and Nationality Act (INA), ds;ameénded by the Illegal Imm1gr.:1t10n
Reform and Immigrant ResponSIblhty Act.of 1996 ([lRlRA) arid
implementing regulations:

BACKGROUND

The expedned removal provisions-of the INA, were added by'Section
302 of HRIRA, and became: cffcetive Aprtl l,il-997 Certdin alicns
seeking admission to'the United Stdtes are subjectto,these.provisions.

Under INA-section 235 and its implémenting fegulations,arriving
stowaways, certain’ amvmg aliens at ports of entry who are'
inadmissible under INA.séction 2 lZ(a)(G)(C) (because: they'have.
presented. frinidulent documents:or made:a false claim to U.S: -
citizenship or other material misrepresentations fo gain, admission;or
other immigration. beneﬁts) or 2 12(a)(7) (because, they ldck _propef
documents to” gain- adm13510n),,and certain; demgnated aliens.who have.
not been admitied of paroled’into the; UiSy,faré, 1mmcdlatcly
removable from the:Uniited: States'by the: Department‘of Honielind

Security, unless they indicate-an:intention’to. apply for asylunor

indicate'a-fear of retirn 1o thcu home country.;

Those allcnx subject’tor expedited;removal who inidicate:an intehtion:
to apply for asylum or ‘indicate:a fearof return to.their home country
are referred to asylum officers:to.determine:whether:they have a
credible fear of pcrsccutlon or toTture; Aftcr mtemewmg ‘thi:
applicant, an asylum officer-will determine:whether such:an:alien has
a credible fea-of persecution. PuiSuait torégulation implementing
the Convention. Against Torture: and the: Forelgn Afféirs.Reformand
Restructuring Act of 1998; if:an.alicn.does:not: cstabllsh a-credible.
fear of persecition; the asylum oﬁ“lcer will’ deter‘mmc whethei ihe

INA § 235(hY(1) 8 U.S.C.§
NA'Y 235(a )(21
25)(2) "

(stowaways}

Note: Aliéris:who are
‘presentin the U.S., and &ho
hiavenotbeen admmcd aré
Atreated as applicants for

dmission. INA § 235(a)(1).

SINAF235(B)(1 AN 8
C FR.. § 208530,

Sce. 2242(b) of the Foreign
Affairs:Reform-and
‘Restructuring Act-of 1998
(Pub, L. 105:277. Div. G,
Ocmhcr 21,1998 and 8
Yo of R §:208:30(e)(3).

allen has a credible fear-of:torture.,

AWLU\I Dl\’ISIO\‘ OFFICFR TRAI.\'IM‘ COUR%
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A. Aliens, Subje'c’t fo Expedited Removal

The followmg catcgorles ‘of-alicns.may be’ subject to. c‘cpcditcd
removal;

1.

Arriving aliens comingor. attemptmgxto come-info,the
United States at-a port of. cntry or an altcn seeking, tmnsnt
through the United Stateg at a- -port of: enrry

Aliens attempting to enter the. Utiited Statesat a:land border
portof entry with Canada:must.first establish eligibility for
-an exception to'the: Safe Thlrd Cnuntry Ag,reement ‘throtgh
a Threshold Screemng mtemcw in.order:to receive:a
credible fear-interview.

Aliens who are:interdicted; in international;or ‘United States
‘waters:and brought to-the. Utiited Statés. by any means;
whethier or not-at:a-pori:of: entry.

This.category docs:not include alicns interdicted, at sea'who

.are'never’ bmught torthe:United States.

Alicns who have'been parsled under INA: section212{(d)(5)
on.orafter-April 1, 1997,qare subject:to. exped;ted removal
upon termination. of their parole.;

This:provision-enconipasses, those aliéhs paroled:forurgent
hurmanitarian or: significant: pubhc benefit: ireasons;
including those-paroled in between. May I, 2000 and.

October'29,-2000 pursidiit to- the Visa: Wawer Pilot
Program Contmgency Plan:.

"This category ‘does:not inclide those'whoiwere given
advance parolewas;described.in'Subsection,B (6) below.

Aliens'who have arrived in‘the United States by:sea (cither-
by boat o by othicriniéaris) who Have'nor béen adniitted or
paroled, and who havernot been. present:ini-the U.S. for.two:
years prior to.the’inadmissibility determination:

Aliens:who have been' apprehended wnhm 0() air milés of-
any U. S: international land border; who havejnot been.
admitted orparoled, ~and who: have not establishied to:the:
satisfaction of an: 1mmigratton officer (typ:cally a-Border
Patrol Agént)'that they -have been; physwaliy présent.in the
U.s: aontmuoualy for-thie l4-day period immediatelypriot
tothedate of'encounter:

‘8 CFR:§ 235 3(b)(l}(|) see
8 CFR RN l(q) for-the
def’mt;on of an “arriving
alien”

8 CFR $ 208 30(c)(6) See
the. Tesson, buje Third
Comzm Threshold
Screemng

8 CFR§ 1 l(q) see also 67
Ftd Re&, 68924 (Now: 13,
2002) '

_.67 ch ch 68924 (Nov,

13,2002).

;69 Eed: Reg 48877 (Aug.

2004)
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B. Aliens Secking Admission Who'are Exémipt from Expédited
. Removal

The following categoties of aliens:are,exémpt from expedited
removal:

. Siowa_ways

‘Stowaway‘z are'not. ehglbie 10-apply: for. admnss:on to' the
U.S., and therefore, they-are not. subject.to the expedlted
removal progfam undet-INA section 235 (B)(1)(A)(i): They,
are-also not eligible: for.a-full.i immigration, hearmg under
INA section' 240, ‘Howevér,if a stowaway expresscs a fear,
an asyluri offi icer-will conducra:credible: fear interview. dnd
refer the case;to-an.immigration Judge for an asylum and/or.
Convention Against Torture hearing if the stowaway ieets
the credible fear standard.

2. Cubans citizens or nationals

“INA-§:235(a)(2);

INAS 235(b)(1 {F) (Cubags
'amvmg, at a POE by air): 67
‘ch Rea 689?4 (Cubans
‘amvmg by sea) 69 Fed.
Reg, 48877 (Cubuns
apprehendcd v\.uhln 100 air
‘miles-of the- border): Office
of the: Ac:snstam
Commlssmncr Office of
Fleld Operations, US
Customs and Border
Protectlon T eatment of

' Cuban Asv!um Sec.l;m 5 at

L and'b’o; der Poris of Enry,
Memerandum for Dircctors,
Field Opum:um
(Washmglon DC: 10 Junc
2005), 6pp (Cubanx dmvmg
ata land bordcr porrof

' cmry)

3. Persons:grantediasyliimistatus. under INA-Section:208

4. Persons-admitted tothe United States as;refugees under
INA Section-207

5. Persons.admitted to'the United States:as.Jawfiil permanent.
residents

6. Persons paroledinto'the: United States:prior to:April T,
1997 -

7. Persons'paroledinto the'United States: ‘pursuant:to.a.grant:
of advance parole; that the: ahen apphed for and obtained:in,
the United:States priof 1o the'dlicn s departire fiom and .

BCFR § 235.3(0)(5)dii).

BiCFR §235.3(b)(S)(ii).

B CER § 235:3(b)(5)ii)-
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8.

9.

return 1o the Unitéd States

‘Persons denied admission:on charges.other than;or:1n.

addition to INA Section:212(a)(6)(C),5¢ 212(a)(7)

Persons applying for-admission under:INA Section-217,
Visa Waiver Permianent Program (VWPP) (effecuve
October 30 2000) and those who app]tcd for. admlsmon
under the: Visa Waiver Pilor Prog,ram (also knownias
VWPP, whiich expired April 30, 1999)

This exemption.includes nationals of non-YWPP.countries:

who attempt entry by posing as nationals'of VWPP:
countries.

Howcever,.individuals: scckmg admission-under the cxpircd

Visa Waiver Pilot Program; under the Contmgency Plan

‘from May l 2000 thmugh October. 29 2000 were. pamled
into the: Umted Statesiand are subject, fo: exped:ted removal.

10: . Asylumescekers 'aif'émptihgfio ienter:the!United States.at.a.

land border-port-of efitry with; Canada mugst firstiestablish
=eltglblllty for ar ‘exception'to-the Safe’ Third Cc-untry
Agreement; throubh a Threshold’ Screenmg inferview; in.
-order to'receive-a’ credlble fedr interview,

C. Historical Background

.

2.

3.

In 1991, the Tmmigration and Naturalization Service.
developed the-credible fear.of: persecunon standard 10
screen-for p0351ble refugees among ‘the: large number of
Haitian migrants Whowérfe’ mterdlcted at.sea diiring the
mass exodus.following a coup i etarin ‘Haiti.,

Prior to implementation ¢ of the expedzted removal
provisions‘of IIRIRA, credible fear-interviews:were first
conducted by: NS (Immlgratnon and Naturalization,
Service) trial: attorneys and-Jater’ by: asylum ofﬁcers to:
assist the district director.in. making:parolé déterminations
for detained aliehs..

101996, the: INA"was:amended to allow.for the; expedlted
:removai of‘ certam madmxssxble allens who W()uld not: be
‘they were dble 16, e%tabllsh a credlbie fear of persecutmn
At the- outset,,expedxted removal.was mandatory for:
“arrivigaliens;” and the AtomeyiGenéral was:given the.
fdlscretlon 10 demg,nate applicablllty to_certain-otfier.aliens

Sce, Matter of

'Amu.r‘gasrun.'rmm 221&N
Dec. 963 (BIA 1999) See
also, Procedurcs Manual.
Credible: Fear’ Process (Drafl.
Nov, 2003), sec. IV:L.

“"Visa Wawer Permanent
Program and Pcarson
Mlchael A Ewecutlv
Assocuale Commissioner,

"Oﬂ:ce of Field Operauons

Vi 152 Wawer Pitot Program
(VWPP) Commuency Plan,
erc #2 (Washmgton DC:
Aprll 7, 2000),

BCER §20830(c)(6).

The credible fear standard as

‘ivis.applied-to interdicted

migrant outside the Uniicd
Statés is'beyond the scope of
his-lcéson‘plan.
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who have ot been admitted 6r parolecl and ‘whio' have not:

establishied to'the. satisfaction-ofian; 1mm:granon officer.

ccontinitous physical presence i ‘the Umted States for the

twosyeat period 1mmedsately«fol£0wmg the” mddmxsmblhty 63 Fed. Rig. 10312,70313
determination., Lhitially;: expedlted removal-was only (Mar, 6.1997).
applicdto “arriving: alicns,”

4. The credible fearscreening process was. expanded.to 64 Fid: Reg: 8478 (Feb: 19,
include the credible féar of tormire standard with the ;?)393)0(8 ((:;:)R §
promulgatlon of, the Regulatlons Concemmg the 9
‘Convention against Torture, (CAT)-that:werc. published in
the Federal Registeron’ Februarv 19 1999 and becarnie
effective March:22; 1999

5. Designation.of other groupsof aliens for expedited removal

4. InNovember:2002; sthe: Department of Justice: 67 Fed: R% 68924 (Nov.
: - 13,2002);

.published a: notlce m the Fedéral. Reglstgﬁm expand
the. applacatmn of the’ expedned mmoval“pmwsxons of" INA 212(6)C) o

the INA to.certain‘aliens'who arrived’in:the United K2120a)(7)

States by sea, who have, not been "admitted ot pa_r‘p“led BU.S.C. Isﬂ(d)(ﬁ)((_‘) and

and:who have niot been present in‘the:United States. for 1182(a)(7)
two.years prior'to the: madmnssxbﬂxty détermination.

b.  On-August I 1,:2004:the:DHS further expanded the 69'Fed: Reg, 48877, (Aug,
application of: expedrted removalito aliens determined 11.2004),
to,be inddmissible under, sections:212 (@)(6)(C) or (7)
of the. INA who are. present inithe:U.S, withouf, having
béen admitted ot paroled who aré apprchcnded withifi,
100.air miles.of the-land. border; dnd who have not-
established tothe:satisfaction;of an lmmlgratlon
officer thiat thiey | have been i physically presentin the
u.s. contmuously Tor'the: fourteen-day (14nday)
period immediately T prlor 10, the apprehengion.,

6. Theexpedited removal provisions.of theINA. réquire. that  INA§23SIBYGV:
all aliens:subject.1o; expedlted’removal be detained: through.
the. Cl’CdlblC fear dctermmatlon unitilftemoval, uniess found
‘to have:a credible:fear of: persccunon ora credible feariof:
torturé. After’a positive, crr::dxble tear determmatmn the,
ICE. Specnal Agent«m Charge (SAC) may: ‘exercise.
discretion to parolc the alien.out.of: detemlon Therefore,,
the eredible feanintérview: {Process: also prowdes a.
mechanism for DHSito: gather ‘information-that: may be
used by the ICE:SAC to'mike parolé. detérminations,

1L FUNCTION OF CREDIBLE:FEAR'SCREENING
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In applying the credible fear: standard iths:criticalito understand the
function for which the:standard was. developcd Accordingtoa
member of the Conference’ Committeethat crafted the standard; “[tlhe. [42-Cong. Rec. S11491-02
standard...is intended to'be-a low: screenmg ‘stafidard for'admission: {statcment of Sen. Hatch)
into the usual full asylum: process,” Similarly, the- crcdlbIc fearof

;Rt.gulauons Concerning the
torture standard was désigned 40 “cnsure that 1o, alien is removcd ‘Conyertion Against Torture;
from'the.United States-undercircumstances that would. violate; Article Interim Rule, 64-Fed. Reg..
'3 [of the Convention Against. Torture] without tnduly distuptingithe 15479, (Feb, i9, 1999)
issuance and. executaon of removal orders consistent with Article 37 (effective Mar. 22.71999).

Thecredible fwr process serves.a: screemng funcnon and its, purpose -
is not to foreclose on: possnble viable cldims, butto-dispose oficlaims
where there-is no significant;possibility;of § success To this-efid;

the asylum pre- screening, officer (APSO) has ancaffirmative; duty to
clicit all information relevant to the crcdlble fear deterimination;
Where the law is unseltled ‘as.when thefe-are, conﬂncnn;, ; décisions or
no specific case that is, on=point,a: ‘claim:; generally will:meet:the-
credible fear'standard.. -

67 Fed. Reg. 10312 (Mar. 6,
1997).

It may be helpful to think:of thestandard as a net:that wtll .capture;all
potential refugees and individualswho would be. subject 6 tofture:if -
returned to their-countey of feared: pcrsccut:on or-harm.. Such-a:
protective net may'also captureinon-refugees,and individugls-whe
may nol be subject to-forture. When. regulatlons were issued {o
implement the credible fear-scr reening’ process, the: ‘Department of
Justice described the fatuteof the credible feat: standardids &
screening mechanism: that sets; “a’Jow threshold;of) proof ofpofential
entitlement to: asylum many ahens who have passed thé: credlb ‘fear
standard will-not: ult:mately be:granted: asy]um #* The purpose: of the
credible fear. screcnmg 1510 CTISUTE-decess i ;to:a full hearing:for ali
individuals who.qualify under the standard:

In cases where circuit courts have |ssued confhctmg demsmns the
credible fear determination:must rcfiect the lcgal mtcrpretataon MOSt
favorable to the alien.

IV. DEFINITION OF CREDIBLE FEAR OF PERSECUTION; AND
CREDIBLE.-FEAR OF TORTURE

A. Definition of Crediblé Féar'of Pérsécution
ANATS 235 h) )(B)ﬂ(i{);
Accordmg to;statute; the:term credible fear. of-persecution:means.
. that“thére’is a. slg,mﬁcant possnblhty, takmg intolaccounts the
credibility of the statements:made by the:alien‘in: support of. hls
or hier claim dnd stich other facts: as?are known to the Officer, that
the alicn’could establish. chgabihty for: asylum under Section.

208” ofthe INA.,
US CITIZENSHIP AND IMMIGRATION SERVICES - RAIO ASYLUM DIVISTON OFFICER TRAINING COURSE
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B. Definition of CredibleFear of Tarture

Regulations provide: that the'applicant will.be found to-have:a, BEFR £ 20830()03).

credible fear of torturesif the apphcant establishes thatthere’isia
significant possibility-that he or.she'is. eligible for wnhholdmg of
removal or deferral of rcmoval under the Convention Against
Torture:

V. STANDARD OF PROOF.FOR CREDIBLE.FEAR
DETERIMINATIONS
A. Standards of Proof Generally
The party who bears the bitdeh 'of proof.miist persuade:the ?"“’ !RA'O Trainirig Module.
adjudicator of the existence of certain factual clements: accordmg ighice
to a specified “standard of proof,” or-degree of (,ertamty ‘The:

relevant standard of proof: spemf‘ €8 how conviiicing‘or probative
the applicant’s.evidence must:be.

A numiber.of different. sfandards of prodf -are:relevant inthe:
immiigration context, and.mote.than one standard'may;be: applled
to-evaluate-the-evidence'inidifferent: stages:ofia single case; or
two,discrete issues:in:a single: proceedmg It:may: be useful to
think-of these standardsias fallmg along:a ‘ontindum, JFanging,
from a very. low'siandard requiring little: probatlve ewdence Aoa
higher standard requiring*highly:probative-evidence.

B. Credible Fear Standard d{:Prodt_f

In order to.establish-a.credible féarof| perseeutlon or'torture, the See INA§ 235 () 1(BIwY
applicant must show a “significant possibility” that he;oF: she BCFR.§20830(c)(2) &
could establish elzg,lblhty for asylum WIthholdmg, r6fremoval,lor J&yy

deferral of removal, in.a full hearmg before;an.immigration:

judge. The “si gmﬁcant posmbﬂnty’”standard of pmof requtred to

establish a credible fear:of pcrsecutuon oritorture, must:be

applied in conjunétion Wwith the standard’of: proof réquired for the

ultimate‘determination on’ ehgnbillty for: asylum wnthholdmg of

removal, or.protection under:the Convennon Against, Torture.

For example;:in‘order to" cqtabllsh a cred!ble feariof torture;.an

applicantmust:show a** sngmﬁcant pmsxblllty “that he‘or she

could establish ehglblhty forprotection; under the Convéhition

Against’ Terture e.a" mgmf' cant’ possab:hty” that'he orshe

could show-a “clear probabnllty of future torture.

Neither the statute nor: ihe‘imm'igration regulations define:ifie
“significantpossibility™ standar roof,and the standard has

g possibilitystindird of;tog Séé 142:Cong, Rec;'S11491-
not.yet been addressed in: lmmlg,ratlon case law. The lcglsianve 02 (Sept: 27,1996).

US CITIZENSHIP-AND IMMIGRATIONSERVICES - RAIO ASYLUM DIVISION OFFICER TRAINIRG COURSE
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hlqtory indicates: thatathe standard 1s mtended to'bé:a’ iow
scrccnmg standard for. admission. into’the:usual full. asylum
pl’OCBS‘i

The shomng required’to meet a*“significant pOSSlbl ity of.
success” is higher than:the ‘not: mamfestly unfounded?”
screcnmﬂ standard favored, by the-UNHCR. A.claim-that'has

“no possibility of auccess “or-only-a “minimal or mere
possibility of SUCCESS;: * would.not-meet the” sngmﬁcant
possibility” standard,

While a:mere possibility.of sccess:is insifficient.to-meetithe
credible fear standard ‘the- “mgmhcant poss;b: ity of siiccess”™
standard does not.require-the.applicant-to demansiratc thatithe
chances of success.aré more:likely thari ot

In a non-immigration: context, the-“significaiit poss:btlity
standard of proof has*been described to: require;the:person:
beariig the burden.of proof.to “demongtraic a substantial and.
realistic-possibility of Sutceeding.™ Whlle th;s amculatwn ‘of”
the “significant possibility™standard> was: prowded An.amon,
immigration.context, the “substdiitial. and-realistic; pavszblhty ”

of success descnption 1s.a helpful articulation.of the.S 51gn1ﬁcant

possibility” standard as:applicd in.the credible:fear:process,

The Court-of Appeals:for the:D:C Circuit:found:that the
showing requlred to meet-a.“substantial and realistic possibility’
of success™is lower than.the preponderame of the'evidence.
standard.”

In sum,’an applicant'will be;ableito'show a: sngmf" cant: possnb;hty

that he.or.she ¢ould-éstablish, cligibility foi: asylum w1thholdmg
of Temoval, ‘or protection under the-Convention Agamst Torture

(%talemcn!.of‘,ScnhHalch}.

See U.S..Committee on
International Religious.

Freedom, Stidy on Asylum

Seekeis in E- \pedned
‘Removal - Reporton
Credible Fear

Determinations, pg. 170

(Feb. 2003);'142 Congs Rec.
S11491-02 (Sept. 27: 1996)

(statement.of Sen. Hatch}
(noting that the rejected
Senate bill provided for a
“manifestly’ unfounded”

«eredible. fedr standard):

“Mariifestly unfounded”

‘claimg am(}) ‘elearly
Yraudulent' or (2)not
related o the criteria for the
‘grdiiting of refuged status.”

142:Cong: Rec. HI1071-02

(Sept.. 25, 1996) (staternent
of Rep: Hyde) (noting that

‘thé credible fear standard
was-“redrifted in the
‘confererice document to
-address fully concerny that
‘themore probable than not’
fanguage in the onglml

Hotise version was 100
Testrictive”),

‘See.Hohiies.v. Aingrex Rent-
a-Car, 180 F.3d.294, 297
(DC. Cir. 1999) (quoting
Halptesa) dinerex Rentir-
‘Car, T10°A 2d 846,852
‘,(DC 1998) (mehum

addcd_)_

;fa' (stating. that the
A:,:gmhcam poxsnbn]nty

; landard ‘need not:cross the
wxh‘
fpie b
-1ha! qu(.h succcss was morc

_,ltkely Ehan noi )

aho!d of: dcmonslmtmg
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 if the evidence indicatés that there'i lS a substantlal and reallstlc
pOSSlblllTy of success on-the-merits before:an. 1mm1granon Judgc
However, the applicant need:not show that she has a'gredter than
50 percent chance:that she could establish Gllglbllity forrelicfin
a full hearing before the immigration:court,

C. General Considerations

1. Questions-as to how the'standard igiappliedishould be
considered in llght of-the nature of the:standard as.a.
screening standard to;identify-all.persons who could,
qualify for dsylum of protectioh underthie Convention
against Torture.

2. When there i rédsonable doubt regirding:an issué, that
issue should be-decided in favor.of the appllcant When
there is.feasonable doubt regarding the decision; the:
appllcant should be'determined tohave acredible:fearof
persecution. ‘Such:doubts;can be:addressed'in:a full
‘héaring before an immigration‘judge.

3.. In determining:-whether'the:alien: fias-a Credible.fear of
persecution, the’ asylum officer skall:consider whether-the
alien’s:case-presents novel or unique issues that- merit
consideration’in a full hearitig before:an‘inimigration
Judge

4. “Similarly, Where!there,is dlsagrccmcnt amoiig'the United
States Circuit Courts‘of ‘Appeal:as to'the proper
:mterpretatzon of‘a’legal.issue, or-where:the-claim
otherwise raises an; unresolved isgues of Iaw generally the:
interpretation:most; favorable to'the; appllcam is-used.when
detefmining whether the applicaiit meets;thé credible féar
standard:

-D.  Credibility

1., The officermust'make.a determination:whether there is.a
significant possibility'that the:applicant would be: found
ceredible’in‘a full asylum: and: wnhholdmg hearing; before
an immigration-judge..

Crednblhty is. dlSLUSde ifi greater d ‘detail in? Secn(:m Vi:oF the'
lesson,,below

SC.FR:§ 208.30(e)(4),

E.. Identity
See,RAIO Trammg Module
I St Lot g ey vt Pty e ‘ reetDe
. An.applicant mustestablish his or.het idefitity with'a RefigeerDefiition
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reasonable degree of certaifity; Credlble testimony” alonc
can-establish 1dcnt1ty

2. In many cases, an: appllcant will:not-have documentary
proof of: ‘identity or nationality: The officer must.elicit
information in’ order 1o cstabhsh”’that thcrc i$ a; s:gmﬁcam
jposs;lbkhty that thie, appllcant willbe able 10 credibly:

¢éstablish his orer'identity'in‘a full, asylum orﬂwnhholdmg

of removal hearing. Documents suchas birth certificates.
and passports are accepted into evidence.if available.

3. After the credible fear interview, he information;obtained
by the asylum officét"may be. iised by thé ICE? SAC.to
determine whether:to parole adetained alien. The [CE!
authorities.in charge of détdining the alien:musi.be

satisfied that identity:is establishied betore grantmg paro!e.

CREDIBILITY
A.  Credibility. Standard

To meet'thé credible fearstarndard; an applicant must, establish
that thereisia: sngmﬁcant possibility:that theiassertions
underlying his or her claim could:be found credible:in a:full
asylum or- wnthholdmg of removal hearing: “This'means that: .

there-is“a substantial-and realistic possnb;llty “that the. apphcant

will be found crediblétifisa full. hcanng Th¢: appllcam does ot
need to'establish a “clear’ probabthty (1 ei, that:it is “*rmore’
likely than not,”) that hisor her. lestgmony..wﬁl be found

credible’in'a-full hearing, The-significant :p0551b1hty standard is.

highcr- than:the *not. clearly fraudulent” or-“no: mamfcstly
unfoiinded”standard favoréd:by: UNHCR

B. - Evaluating Credibility:in:a'Credible Fear Interview.
1. :Guidelines.
a.  The screening: function-of the credible fear,

determination:is; |mp0nant ;to remember- when
evaluating: credlblllty

b.  Becaiise the credible fear determmatlon isarscreening:

process;.the! asy]um ‘officer-does not:make the‘final
determination:as'o: ‘wheéther the: appilcant isicrédible.,
The i ammigranon Judge makes that‘determiniatioh in
the full hearing on. theimerits:of the:¢laim.

Nme Al(hou‘gh asylum
'of'mcm and imrhigration

5udgw may determine that

an-asylum. apphcam has

established 1denuly solely oh
‘the basis.of credible-
tesumony IGE may Tequire.
documemary evndence for
the;puipose of g grammg
parole

‘Réfeér tosectibn Vi, ‘above:
‘on'the’'standard of proof in
‘credible fear détérminations’
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c. Aslongas ‘there iswisignificant. possibifii‘y that'the:
applicant’ could eStablish in.a fall’ hearmg thdt the
claim iscredible; unrésolved questlons re;:ardmg, an
applicant’s credibility shouldnotibe the'basis-of a
ficgative.crediblé. foar dctermmatnon

d.  The asylum:officer must- gather sufficient information
to determine whether.the'alien.has a-credible fear:of
pcrsccutmn or torture Thls mc!udcs thc |dennfymg
credlbaltty The appllcant 5 credlbllnty should be

_evaliated only aftér all'inforfiiatidn relevarit to'the.
claim is clicited.

solelyto. determme e11g1b111ty for.a;full asylum and
wuhhoidmg héaring: The asylum: ofﬁcms personat
opinions-or: ‘moral-views: rcgardmg an; appllcant should’
not affect the.officer’s decision,

2. Factors:to Consider:

‘The same factors-that’are considered when determining See, RAIO Training Module,
credibility in'an;asylum or.-withholdifig of; removal " Cre “*’d’b””"

adjudication. are: evaluated fii-the credible fear
determination. ‘However, the. appllcant in:the.crediblefear
“process only needs to estabhsh that; there is:a: sngmf” cant
possibility-that the:assertions underlymg ‘his:or her;claim:
could:be-found credible ifita full:asylim. o withholding:of
removal hearing.

a,  The a%ylum oﬂ' ICer, conmdenng the tota ity :of the

INAS208(bYI(B) i
cnrcumstances and ail relevant factors may base a INA 208X B

(i} the.demeanor, candor, or: responsweness ofithe.

.apphcant
s ANA§70MMUHBWH)&M
(i) the-inherent:p ausxblltty ofthe: apphcant 8 dlso, RAIO Trainifig
aceolint,. "Viodule Gredibility; for a,

. fnore detailed discussion of
(iii) ‘the: consxstency between the; apphcant SWritten  thiesefactors asihéy are

and Oral:Statements- (whencver made;aiid:whether. ~ cohsidered in-asylum
or not'under oath and consrdermg the: adjudications:
circumstances under which thestatements: were:

‘made);
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(iv) theinteriial Consistéiicy of cieh Such statéint,

(v). the consistency of such:statements with.other
evidence:of record (including the repofty,6f the.
Department’ ofState‘on ‘country condltrons) ‘and.

(vi) -any inaccuracies,or falsehoods in.such

© Statements, w1th0ut rc;_,ard to whcthcr an
inconsistency,- maccuracy, or falséliood goes: to,
the heart of the applicaiit’s claim, or any: ‘other:
relevant.factor.

b When: comldenng the totahty of the. c1rcumetances ih
determining:whether there.is a. mgmﬁcant posmbﬂxly
that the dssertions underlymg the“applicant’s claim
could be found credible-in a.fall asylum or.
withhalding of:removal hearmg,, 1 the following:factors

- must be consideréd: as. they may impact-an applicant’s
abllity to: present fisorher:claim:

(i) trauma.the applicant-has;endured;

'_(ii) ‘passage: ofa 51gn1ﬁcant anioiint, 6f timé sinice thé
describedieventsioccurred:

(iii} certain-cultural factors,:and:the challenges
inhetérit-in ¢ross-cultura] communication;

{iv). detention:ofithe: applwant

(v) problems: 'bé'iween'ihe interpreter and the
:appllcant mcludmg problems: resulting from
differencesin:dialéct:or-accént; ethnic’or class:
.differences, or.other: dlfference that,may affect

the: objectmty of the mterpreter or: the
applicant’s; comfort lcvel ;and/

(Vi) unfamiligrity with speakerphon€’technologys,the:
use of an mterpreter the: appi:cant cannot.see;. or
:the, use, of:an interpreter:that'the applicant: docs
1ot know personally:

¥

The considerations listed above, and: any other factors:
televantito.the appl:cant §. abthty 10 recal] and relate
events, must be:considered when: evaluatmg whether

See: a!m RAIO Training
‘Modulc, Imen viewing-

;Surwvm 5. of Torture,

" i

Detention can especially
affect.applicants who were

.dctamed and mistreated.in
‘lhe -past, triggering memories

of past trauma,

SeeRAIO Training Module,

.lnlen dewings Working with
an, In.ru rpreter.

-‘Asvlum of'ﬁcerq must ensure

that persons. WIth potcntlai
.-blases against dppllcants on
:thb E,munds of race, religion,
;ndtmnahty, membership ina,
pamculdr soi:lal group, or
‘pallt:cal opnmon arc not. ust.d
a3, m!crprc.tz.rs Sec:

‘lnt‘ de]()ﬂdl Rcllymls

dom AL of 1998, 22

US.C_§ 64730a) (1999);
'"RA[G) Trammg Module
IRF, A (Imei nanwml

Rehgwus 13 reedam Act).
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there'is a sngmﬁcant possnblhty the apphcant g
testimony.could be' found crediblé in a.full- asylum or.
withholding:hearing.

.C.  Making a Credibility Determination

L. In makmg a crcdibnhty detcrmmanon thc off“ icer must
evaluate whether there is a slgmﬁcant pOShlblllt‘y that'the
applicant’s testimony-could, be found crediblein a full
hearing before an: 1mm1grat10n ;udge “The.officer-must
consider the totality-of the circumstances and all relevant
factors when ¢valifing: QI‘G_d_lblht_}{_,

2. The testimony-should be evaludted in terms of 8, ifiternial
consistency,its consistency’ with prior statefiients, ‘and:its
consistency with.knowii couintry condltlons A pOSItwc
credibility ﬁndmg mésins thatithe evidenceiis such that
there'is a SIgmf' cant pussnblhty the: testlmony could be
found credible ina fuli hearmg Ancgative credibility,
ﬁndmg, means that.there'is.nota Slgmficant possabnhty that
the:applicant’s, te‘;umony could be: found’ ‘¢redible;in a-full
Hearing before’an immigration’ judge

3. .An applicant who presents: inconsistent information must
beé given an opportunlty o address and expkam all
inconsistencies: durmg the credible-fear.inferview. ‘The:
asylum‘officer'must-follow:tip-on: 4] ifconsistencies by
making the’ appllcant aware of cach portion; ‘of the
'testlmony that.raises credlb:lzry concerns, and:the reasons’
the: appllcant s*tesumony I m questlon1 The apphcant

s

the ofﬁcer deems’ 1mplausnble of lackmg in detall

A, Minorinconsistencies and inconsistencies: fhdt iate ot
material to/the:claim will'not be: sufﬁment to, flnd an;
apphcant not; credlblc in thc crcdlblc fcar contekt:
These inconsistencies will be: exp]ored by the
immigration judgé:inithe full asylum dnd withkolding’
hearing..

b.  Material.or significant:inconsistencies,thar:have-not

- been adequatcly resolved durmg the. credlblesfear
interview may’ be.sufficient: 10 suppcrt a neganve
credible fear- determination:

4. .Inconsistencies between tht:'appiié‘ant;'s initial statemientto  See §CER, §235.3(b)@)
the:Ciistorhs and Border. Protection.(CBR).officer and his (stating ‘h“‘ if an applicant

| Tequests asylum OF.EXpresses
‘or Her testimony before therasylui-officér mist:bé probed. o fear o retum, the

Suchiinconsistenciesimay form the basis of a'negative “examining immigration
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cred:blhty determmauon 1f takmg ifito accéountian’ :f?ffcer shall record stifficient
explanation. offered. by the appllcant there issnota:  information'in ‘hglswhomd
signifi cant: pOSS!blllty that'the; appllcant could €stablish;in, ii‘;:;iﬂ;ﬁhem : e:,f h ::
a'full hearing that the claim is credible. indicated'such: intention,
fear; or.concern,” and shold
Note, however; that the swoin-stétenitnt completcd by GBP  :then refer the aien for a

‘(Furm l 8673) is' nm mtended to. record deta:led credible:fear inicrview).

'

.....

mterwew statemen{ is tntcndcd to record whether Ot not the:;
individual has a fear, not.the nature-or details surrounding
that fear.

A number of fedefal coiirts-have cautioned adjudicators to See-Balasibyamanting'y.

kccp in'mind the citcumstances under which an alien’s “INS, 143 F.3d 157 (3d Cir.
1998); ¢f. Ramsdaméachive v,

statement to. aniinspector.is-taken when. considéring e oﬁ 357 F.3d 169, 179
whether an appllcant s later testlmony is consistent with the (2d Cir, 2004) (discussing in
earlier statement. .Factors to keep in:mind include: [). detailth¢ limitations
whether. the‘queéstions poséd;at poit of entry-or plaice-of }ﬂlmrﬁﬂt in the-initial
apprehension - were:designed-to-elicit the details.of an interview process. and
hélding 1 that:the BIA was
_aqylum claim, and’ whether the, lmmlgratlon ofﬁcer asked entitied to.relly on
relevant f‘ollow—up questions 2) whetheithie alien was fundamental inconsistencies
sreluctant or afraid-to reveal information during the first bétween the applicant’s
meeting-with U.S: officials:because of pastabuse;.and 3) airportintervicw statements

and. his, hmrm;: testimony

) VhCl:C the applicant was
‘provided:with-an interpreter,
‘and given ample opportunity
o cxplam his-fear of
persecation.in‘a careful and
non-coercive: interview),

whether the interview was.conducted in:a’ language ‘other
thar thé applicant’s fativeZlanguage:,

5. Allredsonable explanatmns thust:be corisideréd i reachmg
a‘determination on'the. apphcant s credibil ity. The. asyium
officer.fieed: nof'credit an unreasonablé.cxplanation;,

Af, afier providing the; appltcant with an.opportunity to, -
explain or resolve anyi mcons:stencnes ‘thie‘ofticer finds that
there i5 a. 31gn1ﬁcant pOS‘ilblllty the. appllcant could.
establish in;a full hearmg v'that theré | is:a feasofiable
explanation for the: inconsistencies,a positive cred:b:iny
«determination will: gcnerally be: approprlate

If, however; the: apphcam«»falls to’ prowde an explanation:-
‘for & subStantial or materlal 1ncon31stency, or the officer
finds that there is:not . s;gmf cant: possnbzl;ty that.the
Adpplicant. could.éstablish:a'reasonable: explanatlon for the:
iriconsistencies;in:a: full hearmg, 4 negatve crediblg fear
determination will: generally be appropriate.

D. Documiénting-a Credibility Deteriination
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1.. The asylum.officer'must-clearly. record in'the initerview.
notes the qiiestions used to infotin the applicant,of any
relevat credibility issues, and thie dppllCdnt § responisésito
those,quesnons

2. The officer must'specify inthe-written-case analysis'the:
basis for the negative.credibility finding.. In the negative
credibility:context, the: officer.must note any portions. of
the testimony found: not-credible; includingithe specific
‘iriconsistencies,lack: of: detall oriother factorsy along: w1th
the: apphcam 5 explanatlon and the.reason the. explanatlon
is deemied not to bé réagonable;

3. Ifinformatior thatimpugns thé-applicant’s tehtlmony
becomes available afiér the-interview bt prior.to serving
the credible fear determination,.a-follow-up interview: must
Jbe scheduled'to confront the- applicant.with the-defdgatory:
information-and'to provnde ihe apphcant with:an
opportunity to-address the advérsesinformafion. !

4. Note-taking procedures for:credible:fear interviews, as
dcscr:bcd in‘the Credible Fear Procedures Manual, must'be
followed.

'VII. ESTABLISHING A CREDIBLE FEAROF PERSEGUTION
A. Persecution on Account.of a-Protected:Ground:

1. "PerSecution on accoum ofia protected ground means: senous
harm or: suffer‘mg inflicied: uponian, individual'onaccount,
of race; religion, nationality; membershlp ih:a particular.
social g group..of political oplmon The: ‘agent of persecution
‘may be: elther the: govemment or-a; non~g0vemmental
Entity that: the govemment 1§ unwﬂlmg or. unable 10
‘control.

2. A'determination whether ihef‘harm‘:sdfféredlor'féared&\ié
‘persecution:on:account of a-protected.ground has two.
components:: '

‘a:  The harm or:sufféring. must be-sefious; identifiable;
and assessed onindividual: c:1rc:umstances

The harmi fiist:be o account’ of race;; 1éh gion;
nanonahty, membership*m a pamcular social; group,
or, poiltgca! opinion.

See vProccdureq Manual

Crc" ible" I*ear Proces~
-OV "0{)3) sec HLE: 8.,

- No:e— I aklng, by the APSO’
i)urmg a Credtb!e Fear
‘Interview.”

"

(Draft,

See, RAIO Training Module,

Pers&:cmwn for a more
complelq 'dlscussmn of

persecution,
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3.. Foranmapplicant to- establlsh a credlble fear of persecutlon
there must be:a sngmf’ cant. pOSSIb]IIl'y that-the: apphcant
could establish. in a:full‘asylurnihearing,that the” harim the
'dppllCﬂnt suffered.or feirs constitutes: perqecutmn on

accountofa pr.ot.ecteci.g}:oumi

applicant L(Jllld establish ina-full, hearmg beforc an
1mm1grauon judge that the past or feared harm is;
serious enough (o constitute persecution,

There must bé a sng,,mﬁcant pomb:hty that the
applicant:could establish ina full heanng before:an,
immigration judge that fice, Feligion, natiodality;
mcmbershlp na pamcular social'group,.or political
opinion. was, or: will! be at:least.one of the central
reasons for pérse¢uting; thie ap_phcant.

enough in some instances:to be deemed persecutlon

Certain-violations ofian idividual sicoré or
4 1tah o a4
fundamental human rights,-such as:

(i) genocide;

(i) slavefy;

(iii) tortire and.othier cruel; 1ikuman,or degrading;
treatment;,

{iv) prolonged detcntxon w1thout fiotices ofia.

opportunity to'contest the: grounds for dctennon
and

(v} rape.and otherisevere:sexual violehce, such as.
forced: female c:rcumc;smra and other: forced
) genital, mutllatlon

Cumulative actsiof'discrimination:or’ harassment, if
the adverse practices or treatéit dcctimiilates, er
increases/in'severity:to: the extent'that:it Teads to-
consequences-of-a substantially:-prejudicial.nature;
suchas; -

(i) seriousrestrictions.on right to earn aclivelihiood;

{if)  seriols restrictions;on thejdccess to nofimally
available educational facmtles

‘See,:RAIO Frdining -Module,
\Pérsectition
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(i), abitrary fnterference withiprivacy;
(iv) 'rclcgaiion.td:subsiandard.ﬁhellihgs_;
i) jpassport?aeniéi'l;;

" (vii) -constant surycillance;

{vi 1'1) pressure to 'b_e‘COmé 'an‘_linff‘ijfrifer;

(ix) confiscation of property; and

(x). arrests and detentlons based on-illegitiinate
govcmmcnt ‘action or. marked: by:mistreatmentior’
excessive.duration.

<. (;)ther forms-of harm; mcludmg physmal abuse may:
amount {0’ persecutlon '

(i) Substantial’ecoriomic'harin
(i) Serious péychological haiii
'(iié) Forced:abortion:or:sterilization
{iv). Serious ﬁann:ftoifarﬁily'meniberS‘

B. Past Harm'

1. In genéral, 4 fi ndirig that there i a‘shlgmﬁcant possxb;hty Sec, RAIO Trainirig Module.
that harm cxpcncnced in‘the: :past could:be!considered Peisecution.
‘pefsecution on.accotint of a’ "protected ground in a,fill
asylum hearing is: sufficient to: satlsfy the credible. fear $0F R 508.1 3(6){fl)(iii)( Aj

standard. This is because the: appl;cant in-such a case has:
shown.a’si gmﬁcant pOSSlbtllty of cstabhshmg inig: Ful!
’hearmg thathe or:sheiisa refugce and:a full asylum
'hearmg provides:thé better, mechanism to evaluateiwhicther
‘or not the apphcant merits a favorable:-exercise.of
discrenon 1o grant agytum.

2. However; if there IS’ evndence §0- substantml that there:i ns no’
significant possibility:of future, persecutlon or.other:
serious Karm or that there"aré no TEASOns 10 grant dsylim
based:on the: scvcrtty ofthe past pcrsecutlon anegative. :
credible fear determination 1 may be: approprlate' B CFR. 208. 13(bY(1)ii)B).

3. Factors such.as the applicant’s-risk-of:futureharm, changed

us le ENSHIP AND ]\1MIGRATION SERVICES -RAIQ AWI w DiVISION OFFICER? T R.m: ING Counw
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Q conditions.in the?apphcant s'cointry or. i the’ appllcant §
circumstances, and. ithe- apphcant s ability to: safcly relocate.
within the country are generally notrelevant to. the
credible fear- determmanon if the dpphcclnt has showna
significant possibility of- establlshmg in.a full hearing that
he br she is a-refugee bascd on’pést. pcrsccutmn on dccount
of a. prmectcd ground, However if:the evidence thatian:
applicant could reasonabiy relogate within the. country’is:
50 'substantial-that there is no sngmﬁcant posmblhty that'thie
applicant could.cstablish.cligibility for.asylum‘in.a full
‘hearing, a negative crcdlbie fear determination’ imay t be
appropriate.

C. Future Harm

1. “When an applicant does not-claim to‘have suffered: -any pasl See, RAIO Training Module,
‘harm, or where:the evidence is. insufficient to estiblishia WellFourited Few:
significant possibility.that any-harm: eXperienced in‘the:
past: could'be considered: persecution’on:account’ ofia
protected ground, the:asyluin officer must determme
whethet:there'is a'si gmﬁcant p0351b111ty the apphcant
could:establish.a well:founded fear-of: “persecution in-a- full
asylum hearmg“

2. Theapplicant i w:il ‘meet the-credible:féar standatd baged ofi
a fcar of futurt, Emrm 1f therc fis.a: blgmﬁcant p0551b111ty ‘that
reasonable poss1bil|ty that he .or' she wnil be perseculed on
account of.a protected.characteristic.. Asylum officers. See Matter-of Mogharrabi,
should ¢licit-and: consxdemnfonnanon relatmg to_thé-fouf 191 I&N Dec, 439 (BIA
" proiigs of the modified Mogharribi test for well. 1987) a5 modified by
prong b:4 Matter of Aa.smga 21 1&N
foundedness: possessmn.,awareness,,capablhty, and Dec: 357 (BIA’ '1996).

. inclination,

3. Theapplicantdoes:not need'to;show that-He.or she;may be
singled out indiyidually'for'perseciition. A positive '
determination:of credible.fearof persecution:may be-found:
if:-the evidence: ShOWS a s:gmf" cant; pOSSlbIllty that the;
appllcant couid establlsh g “filli ‘asylum hcarmg that, lie or.
she:may. be. smg!ed out for persecunon or if.therelis.a
péttern of practice)c of perséciition-of individualssimilarly,
‘situated to the applmant.

D.  Nexiis to One-of the Five:Grounds Listed itiithe Refugeg:
Definition

I. The APSO%s:affirmativerduty-toselicitalliinformation See, RAIO Training

relevant to'the, legal-defermination is‘particilatly-important; Module& Nexus and the
: . % - Pr ofected G: mm(!s ﬁmmw
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in thecontext: of determmmg anexus between the harin 'PSG) and Nelvus = Particulur
,cxpcncnccd or:fcared:and-any prmcctcd ground The . Socidl, G oup:

APSO must determine. whether therc'is a; sw,mﬁcant S.CFRI08:9()
'posaslbnhty that'the: appllcant can establish.in a full asylum

‘heanng that race, rehglon nauonallty membershlp ina

at Iea‘;t ong central reason for persecutmg ihe. apphcant

2. Both.during the:interview and wher: evaluatmg the cse; the
officer must explore;all possible connections:to: ¥ protectcd
: ground For cases whcré no'nexus’to a protected ground is.
immediatély apparent the APSO should: ask. questlons
related to all five:grotinds to ensiirg:that no hexus isdues.
arc.missed..

3. The nexus-to a protected ground must b’ identifiable and
articulable; and-thereé must bera: sugmﬁcant poss:b:l;ty the
applicant.could establish:in:a:full. heanng that-it.is-at feast’
‘one central reason for persécuting thefapplicdnt.,

4. Any credibie-evidence:that At leasl one central reason.thic
persecutor was:ors: motivated-to-harm the appltcant'may
be on:account of a. protcctcd groundiis:sufficient to:find a
nexus to a protected gmund for purposesiof the; credlble
fear of:persecution’screening.

5.. Theievidence of motive cantbe ithice director
circumstantial, and either from the applicant’s- tesumony
or other: ev1dence provaded by the applicant.or fromi
countx'y conditions-information.

6. .Ifthereis assignificant possibility. that thiapplicant will be.
able:to establish:in-a full hearing:that.at. least ongcentral
reason for the hari reEates to'hisor: her possession of a.
proteetcd charactcrrsttc the officer should find a nexus:fo
\ a protected ground forithe piifpdses of the crédible fear/of
‘persecution-screening.

7. Officers should b aware of fiovel is§ués:thit Rave not: becn See. eg. RAIO Training
completely-developed by case’law; such:as issues; Module,  Gendeér-Related
surrounding whether: larm:is;on “actount of membershipiin Clainis. and Nexus -

g P Particiilar Social,G O,
a particular social groupior ‘whethera polatlcal opmmn 18
imputed:t0-the: ﬁpphcant

8  Ifthe apphcam demonstrates a- sngmﬁcant pOSSlblllt}’ ‘that.
heor she could establish past persecation or-a well-
founded-fear of future pcrsccutlon .and'that at least-one
central reason for: the‘hann;w‘asﬂor will ,be.,on,a_c:gopnt ofa
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protected grouid; then thé applicanthas mét thie;crédible
fear of persceution standard.
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VIIL

Multiple-Citizenship

Persons holding multiple citizenship’ ornationality must
demonstrate a-credible fear'of persecution or.torture from:at;least.
one.country in-which they are citizen or:national to be eligible
for referral to immigration‘coirt for.a-full asylum or withholding

. of removal hearing.

.Although the-applicant would ot be eligible: for asylum unless:

he or she establishes. ehglbshty with: rcspcct to,all countries of
citizenship or'nationality, he or sh¢. mlght be: enntled 1o
withholding of removal with: ‘respect to one’ ‘country-and-not. ihe
others. ‘Therefore, the'protection claim mistbe‘referred’ ior d
full hearing to determine this question.

In-addition, if the. appiiCallt'démdnStrates acredible féarwith

respect.to any-counry. oﬁproposed removal, regardless;of "

citizenship, the:applicarit should be referred 1o;the: [mimigratiofi

Judge for a full- pmceedmg,, s.mce he’or stie* may. be: ehglble for’

withhdlding of removal with respect to;tht: coumry as-well.

. Statelessness/Last Habitual Residence

The asylum officer does not-need-to:make:a:deiermination as to
whether an.applicant is stateless or What the: applicant’§ country

of last habitual résidence is. The, asylum officer shoiild

determine whether the:applicant has.a,credibje-fear.of
persecution in any country 1o whlch the applicant: mlght be:
returned.

If the.applicant demonstrates-a credible fear with:respectito- any
country of proposed removal,.regardlessof cntlzenshlp or-
habitual residence, the; apphcant should be referred to‘the-
Immigration Judge for:a tuli. procecdmg since hic or'she. may be
eligible-for withholding of femaval with iéspect 1o that Countiy.

ESTABLISHING A CREDIBLE FEAR OF TORTURE

As explainedabove, a credible fear.of torture is defined as a-
significant. povszbtllrv that the.applicént, could establish:¢ligibility
for withholding of rémoval ordeferral of removal under'the
Convention.Agdinst Torfire ina-full hcarmg An:individual: ‘may be
¢ligible for w1thholdmg of removil or deferral of removidl toa
country if it is more likely than. not that the apphcant\wouid be

5

See, RAIO Trainihg Module,
R@fugcc ‘Definition,; formord
- detdiléd inforiation about
detcrmining amappiicant’s
‘Hationality, ; dual nationality,
and statelessness.-

See, lesson, Reaso:zr:ble

F aar of Pc)r secuuon and
Ton’w ¢ D(Jé’! mmauwm fora
more detalled dlscussmn of
the leg,al elements of 1he
def'nmon of torture; 64.Fed.
Reg: 8478 8484
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tortured in that. country. Because | in the wuhholdmg or deferral of
removal hearing the: apphcant will have to cstablish: that:itiisimore
likely than not that he or-she.will be tortured-ini the: couniry of
removal, a significant. posslblllty of estabhshmg ehglbll:ty for
w1thhotdmg is necessarily a greater burden than establlshmg a.
significant’possibility of: clrglblhty for asylum: Ti'othér words 1o
cstablmh a crcdnblc fear of tonure the applrcam must show there 18
hearmg that it is more. hkely than not: he or'she would be toﬁured in
that country.

A. Definition of Torture:

The Convention: Against Torture defines “torture’™as “any‘act by
which.severe pain or suffering, whether physicil ormental, is V
intentionally inflicted ona person for: such. puiposes as: obtaining
from.him or-a third person information:ora.confession,
punishing hir for an act he ora third.person has: comm;ttc,d 0118
suspected of. hdvmg, commltted 01 mtnmxda{mg hig coercmg, s him
or a third person, or for 2 any mason “based on: dlSCl‘lmInatIOH of:
any kind, when'suchi) parmor suffermgas‘mﬂacted by oriatithe.
mstmanon of or-with.the consent or:acquiescence of a;public
official or otlier pérson:acting in'af Official- Capacity; ltdoesnot
include pain-or- Suffenng ansmg only from inherent'in.or
incidental to lawful sanctions;®

‘B. General Considerations

Although the/Convention:definition of forture: reqmres that
several clements be.met beforean act may constitate torture;
many of those-elements are not relevant for the-credible fear
deiermination. This.is.because the purpose of the credible-fear
determination is-to cast:a.wide: niet! 10° :dennf‘y ali Ahose: who
nright require protcctlon .under the Convention,-and many
elements,of the Convention definition of torfufe; Fequiré complex
legal and factual: analyses that:may: ‘be'miore: appropnately
considered in a-full hearing:before an‘ immigration: Judge

The applicani satisfi es'the crediﬁle“‘fearfdfiorfure stémdard where:

ooooo

full wnthholdmg of removal hearmg that
L. the applicanits.claim would b found credible;.
2. the applicant would be mtenuonally bubjected to. semous

physical.or mental harm in a country ftoswhich the
ﬂpphcam may bc rémoved; and

Amclcl Convention
Agaum Torture

Sée also 8 CFR§ 208: :18(a):
Eesxon Remarmb!f, Fem of
Pcmcc unon mm’ Tmmrc
Deicrmmmwm

;:S*_,ee,.s.cclio'n VI.,,Credfbilf{v,
above, -regarding significant
.pmx:bahty of establishing

‘CTCdlblll(y
‘Acqumccmc of a,public

‘ofﬁmal Tequires’ that the

public official, prior to the
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i
[

1cti\:3ty'c0hs:ilu1ing torture,

: have awareness.of such
. r Vi '
3. thatthe person(s) the: appl:cam farsis:a go crament ac[mw and thereafier breach

official, someone; actmg in-an‘official'capacity or soineone 7 her fegal responsibility

who would act-at the instigation ofor with the conserit or to intervene to'provent such

acquiescence of:a.government.official or.someone,acting  activity.” 8 CFR

in dn-official tapacity. 208 ig(ﬂ)("f) An

' ' : appllcam may establish

dequiescence by showing the
publicofficial’ s‘actual
knowiedge of the'torture,
“willful blindness™ o the,
torture onithe: part af public
off'cml‘i or lhat public
offcml\ would “turn a blind
ey . he torture, Zheng W,
Achcmﬁ 332°F. 3d1186 (9%
Cir..2003).  Ontunez-
anum X 4shcroﬁ, 303 F.,
34 341 (5“" Cir. 2002).

By attaching the
‘ aforementioned

understandmg, the Senate’
could hardty have made:it
clearer that:it: dld not intend
“acquiescence™ in:the
Convention to require.s
‘showing that the -government
i question was acmally
-awarcof the: conduct thar
'consntute&: tomlrf: ‘Rather,
an; allen seeklng,, relief under
‘The, CAT can: establtsh that
the, gmfernmcnl in guestion
acqumces to:torture by
::,howmg thatthe' g g,ovcmmcm

ris wﬂlfully blind to-a group's
nctwutzcs Any more
.rc‘smclwc rcadmg sof: the
CAT wou]d e inconsistent
‘wnh thc fact’ that the Senate
.,muﬁed Ehc Convcmmn on[y
;aflcr atlachlng an
underszandmg that
:acqulescence does not
require * ‘aciual knnwledg,c
See S, Exec Rep. 10-30, at
361 990)

S:hrankeng:fm Ay Gen.,
473 F3d'S8 3 Cir. 2007)

For purposes'of the credible fearof torturé:determimation; the
APSO does:notneedito take into,accountiothér: elememssof the
torture. deﬁmuon suchias whether the:iidividual would be'iri-the
offender’s, custody or.control, or: whether.the féared.harm would;
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arisé’ from lawful sanctlons Thcse addltlonal guiestions: Wlll be
explored by the. 1mm1grat10n Judgc durmg the fill hcarmg

C. Intent.

In evaluating whether-an individual has, establlshed a credible-
fear of torture, the- APSO must. dctcnnmc whcthcr thiere'i is.a
significant possibility that the. appllcant could.establish in a full,
hearing that'he-or 'she would be]intentionally harmed, For:
purposes of the credible féar determiination, this does not
ncccssarlly mean that the feared offender intends to inflict
serious harm on the applicant, only that the offender. mtendq 1o
take some action that would resultin sefious harm 10 the
applicant.

Example: Applicant credibly:testifies,that, becausé hé 1¢ft his-
country without authorization, "he'will be forced by: his
government to undergo. pro[onged ‘detention with.common.
crifindls in notofiously’ squahd conditions withiout-4ccéss to
common medications. he: requires: -for his-heart condition.
Althdugh théintention.of the: govemmem i simply to,détain:the:
applicantfor wolatmg departore:laws, the: govemment $
intentiondl.act-could'result in-serious harm‘ - subjectmg the
applicant to;prolonged detention.under. condltlom that coild-
result in serious harm. ‘Therefore: a: posntwe credible-féar.of’

torture-determinalion may bé appropriate.in-this case:
h]

Example: -Applicant credibly:testifies:thatishe will be subjected
to serious harm because:of: famine:in her. -country;.or because.a.
medical proccdurc she‘requires is uavailable in her country
Neither.scenario-would meet: the:crediblefear of torture
standard, because-the'applicant does not featintentiorial
infliction.of harm. Sheé’has not-indicated an-action the
government intends.to inflict:-on her that:could result.in serious
harm.

. Important, Note This standard.regarding intént’is-diffefent
from the-standard.that-will.be- applied’in, ellglblllty
determinations for withholding; of remoyal under the:Convention,
Againist Torture, To be’ ellglblc for protecuon undcr the
Convention Agamst Torture it:would be necessary. to show that
the offender specxﬁcally ifitehds tovinflictsevere: pam or
suftermg upon:the victim. Ins the: 'screening, proccss however
the lower standard will bé. appllcd 50 that: the screening, mdy
serveias a broad net:to‘ensure that all mdlvaduals who hidvea
mgmﬁcant poss1b1hty of estabhshmg ebglbthty are; perrnltled fo

-
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Important Note; There'i is 1i0’ requ;rcmentathat the feared torture:
be on account:ofa protecied: characteristic in the: refugcc
deéfinition.

D. Serious Harm

The harm the applicant fears may be physacal or-mental, but it
must be.serious.enoigh that there is:a blgmf cant poss;blhty that'
the applicant:could establish ina full hearmg that the feared
harm amounts’to torture: This docs:not:mean-that the harm as;
articulated in-the credible fear: screening must be as'severe as:
that reqmred to meet the Convention. definition of torture:
(“severe pain or suffering”), but itmiist.be more serious than
certain types of harm:-that may be. sufficient to.meet-the credible
fear of persecution.standard. Forexample,:fear of.discrimination
or harassment would:niot.be- sufficient to:meet the credible: fear
of torture‘standard. :In evaluating:this aspect:of the.claim, the
officer must takelitito dccotintithat the:perception-of Harm Varics
among; individuals.

thc nght to cducatmn because heleft. hIS home: country The
feared harm would not bé sériousienaiigh to nidet the credible:
fear.of torture:standard..

Example: Applzcant fears he: wnll be! jﬂﬂCd because fic broke
the faw and will be. beaten because: guards routinely beat
inmates. The feared’ harm would bé serious enough to meet the
credible fear of tofture:standard;

“Important Note: As:disciissed above; the; pirpose’ ‘of the:
credible fear screenmg is:10;cast a- broad.net fo engure thatall.
individuals who have & sxgmf‘ cant posmbsltty of establlshmg
cligibility for protcction under the Convention. Agamst Torture
are pérmitted t6 present their:claims befofe,ani irmigration
judge. Thus; md1v1duals who later:are:found not to be ehgnb!e
for protecuon under:the’ Conventlon Agamst Torture,»may,
ficvertheless, meet: the crcdlble fear of:toituie; stdndard:

E. ldentity'of the Feared Person or Persons

Theere must be a significant possibility that the dpplicanit,¢an,
establish that the harm lie or shefears.would:be:inflicted: by-a
person-whois a goverriment.official .or-a.person actlng n.an
official capacnry or-who would act'at’ the instigation of or with
the consent or:acquiescence: of a pubhc officialion eitheria
natiorial or local evel: ‘This may:inglude persons' who have,
af‘ﬁhatnons cither formal omnforma! with the g government.or’
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government-officials on-eittier thé: national of loeal level;
F. Past Harm

Although protection under the Convention Against Torture’is.
based solely on an appllcants fear,of future torture; credible
evidence of past-torture is. strong evidencé:in support of a clalm
for protection based on fear'of fulture torture. For that'reason; an
applicant who establishés that'le-or:5he suffered past totture will,
establish a credible fearof torture, unless changesnn
circumstances-are so substantial that the: apphcant has'no
significant possub:llty of future torture'ds a-résult; of the changg..

.

G. Internal Relocation

For purposes:of the: credlble fear 6f torturé-détermination, the
applicant doésot need-to-show thit: there-is:a: mgmﬁcam
possibility that the applicant-will be.able ‘to'establishin:a filll
hearing:that the thrcat.of seriouig hdrm exists. thtoughout the,
country to which the: appllbdm miay'be. returned. ‘Given that-ihe:
applicant must establish that.the harin:fie.or:She fedrs Would be
inflicted by:a- govemment official ora person? actmg\w;th* the
consent oracquiescence. of a public official.in.order to satlsf‘y the
credible fear of torture standard,-an Exaniniation ifto an. mtemal
relocation alternative-is not. necessary at the.credibleifear
screening stage.

IX. EVIDENCE
CredibléTésiimony

To establish eimb!llty for: w1thh0§dmg of. removal ufidér section
241 b)(3) of the Act.or the Convention; agalnst Torture, the
testimony.-of thie. appllcant Af credlble ‘may | be sufﬁcnent 10.
sustain the:burden of proof: withouticorroboration.

Evidence may be:direct orcircumstantial.

Site v: Hglde,636 F 3d'

It is not. appropnate to:require thata, person. seeking: relicfunder 390 (7[h Cir- 201 I)

the- Cofiventior Agdinst Torture . atticulate; with' personal

knowiedge ‘how.he-knows.he will'be tortured. As in the: asylum

context; there may be casés wherg lack-of ¢orfoboration, without g ¢ CFR. §§208. lﬁ(b),
reasondble’ expldnatlon ‘casts: doubt ‘on the' credabnhty of the. 208.16(c)(2)

claim:or otherwise-affects the. apphcant § ablhty to'meet the

requisite;biirden of proof, Asylum officets should follow the

guidance in'the RAIQ Evidence Trammg Module:and the.RAIO  Bosedev. Mukasey, 512
Credibility Training Modulé, and HQASY imemos orvthis issue. - 3d 946.(7th Cir. 2008)

i
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in évaluating whethér [ack of: corroboranon dffects:the
applicantis’ ablilty to.cstablish:a-credible-fear of persecution:or
torture,

X. APPLICABILITY OF BARS:TO ASYLUM'AND
WITHHOLDING OF REMOVAL

A,

No'Bars Apply

Pursuant to regulations,-evidence that the: apphcant i15;.0r:may be,

subject 1o a bar to asyluni of withholding’ of remioval does. not
have an impact.on a credible fear finding:

APSO Must Elicit Testimony

Even though the bars to asylum do:not apply totheicredible.fear

determination, the interviewing;officer; must elicit:and make note.

of all’ mformatlon relevant to- whether of not'a: bar 10 asylum of
withholding applies. The i nmmlgranon judge. 1Saresp0n51ble=for
finally adjudicating whethér:or not the applicant is bared: from
asylum or: wnhholdmg of removal.

Theré are no bars 16-a. grant of deferral ofemoval'toa country:
where the- applicant would.be:tortured.

Information should.be‘elicited-about whether:the applicant:

I. participated in:the persecation of others;

F

has been convicted by a final Judgment of a pamcularly
serious crime. (mcludmg aggravated felony) .and.therefore.
cofistitites.a dangefito the community: ofithe-US:

3. is a danger to the'security.of the US;,

4. is subject to'the: madmlssnblllty Or. deportablllty grounds
rclatmg to,terrorist.activity asidéntified in: INAiséction,
208{D)3)(v):

5. has cominitted aenigus non political crie;

6. isa dual ormultiple; national who, caniavail Kimself or-
herselfof. the protectionof a- thiird: state; and

(f nd:ng ;that the s

requirementithat the

applicaiit show’that

Decree 33 would be
enforced against him

wag:iinrcagonable

“BC.E.R.§ 208:30(e)(5}.

See also, Asylum:lesson
plan, Mandatory Bars
Overview'and Criminal Bars
to, Asyplurn, for a discussion:
of-bars to_ asylum: ’

Pmcedures \1anuai Credlble
Fear Pmcess (Draﬁ Nov
20{)3) 56, IV G.,
"Mandamrv Bars “Seealso
'8 C. F R 4§ 708 SO(d)

ECFR.§ 20817,
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7. was firmly resettled tn another’ ‘country pnor 1o arrw_mg in
the United:Statcs.

C. Flagging” Potential Bars

The officer must keep'in mind that thc apphcabxhry ‘of thst bats ‘Pracedures Manyil; Credible
requircs further evaluation.that.will fake. place.in:the. full hearing ‘Fear Process (Draft. Nov..
before an immigration judge’if the applicant otherwise: ha‘; a f7003) sec V.G,
credible.fear-of persecution.or tortre. Try such cases; the. KPS0 “Mandatory Bars."

should consult with the. supervisory asylum:pre- ‘;crccmng officer

(SAPSO) in charge and follow procedures‘on “flagging? such-

information for the hearing and. prepare; the appropriate

paperwork for a positive credible fear tmdmg

X1. ROLE OF COUNTRY. CONDITIONS INFORMATION
INA §235B)BY); §

‘ o . . e . o 812 e
Pursuant to the definition.of the-credible fear-standard, the ARSO CFR- §208.30(c)(2 ) see
also, lcsmn Cmmn‘v

must take.account of “such’other, facts asiarc:KAown. to thesofficer;” Conditions Research aid the
Such “other facts™ include relevant country: conditions'information.  :Résanrcé 2 Iformation: Centér.
Similarly, country conditions informatio 1:shoiild be.considered when  (RIC).

evaluating a credible ear of torture. The.Convention Againgt Torture | o8

and implementing regulations require: consideration-of “cyvidence:of ggg ‘;ﬁf) ﬁrgl;ri ;; ssvlum
gross, flagrant or mass vigldtions of himan rlght‘; within the’country’  fficers): 208,11 ¥

of removal, where' appllcabie and:other relevant. information: (Departinent of Stdté

regarding conditions’in-the countfy of-rémova).” , CommentS) 208 12(ay
(rchance én.information
‘compiled by other sourcés):
208:16(c)(3) (aséessing
eligibility for withholding of
feiriovalunder CAT).

4

Sec,-;Pfrdce"dui‘c:stahua],
[Crédible Féar Process (Draft,
Nov,.-2003), sec HLG..

R(,sr..an.hmg, aCase™ N
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‘A, Proper Use of Country Conditions Informatlon in the:
Credible Fear of Persecutuon‘and Torture,Processes.

RS Country,,‘condilions ‘information :moy’assi'st-'fli'e;/iﬁSO;-'in
formulating:questions that fully develop:the applicant’s
clamm: A .

a.  Anofficer who has:d godd understandingof couritry
conditions:can: 1dent|fy the-most relevant parts of:the
testimony more, clcarly and askispecific- qucstlons 10
develop the relevantisstes further.

b. A good understanding 6f Counitry conditions:
‘ information’is cspe(nally |mportant when: eliciting.
: informationfrom-a confused or.inafticulate: apphcam,.

2. Country:conditions information. may add relevant
Ainformation that/can:assist,the APSQ’s évalijation of thé
claim and the appllcant 5 ellglblllty

A Country coniditiotis infofmation’ ‘may: dindicate:groups
of persons.who: could bG’SHbjCCICd to-harm:or groups,
of persons-y who appear to-haveino risk:of harm,

'b; Country conditions. mformatlon :may:als-assistin the
identification of apphcantsuwho;may bie, perscctitors or
security risks,

} 3. Country conditions:information may- assist. the: APS® in:
developing d sufficient record to ovaluatc the applicant’s.
‘credibility appropndte]y

a Knowledge 6f countryi condmons mformatlon helps
" the. APSO. o ask: appropnate probmg qucstlons to
evaluate crédibility:

b, Knowledge:of' country conditions can, help: an, .officer
uncover false clalms midre ef’fectwcly and f‘alrly

¢ Kndwledge and proper.use.of countty. conditions,
information:prevents: credlbthty ﬁndmgs erroneously
based on the,officer’s personal.experiences, biases; or:
- expoctdtlons of how: people ‘behave.
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B. CHANGED CONDITIONS
4. 1. Credible fearof persecution

If'the applicant has shown;a, sigriificant, possibility that, he _
ot she cxpcrlcnccd past haii that! aﬁcr afull. hcarmg couid
be determined to be persecution:on account ofia: pmtected
characteristic, gefieraliy the applicant will satisfy the’
.credible fear standard. In most-cases, Lhanges in:the
C()Ild]tl()rl‘i m the appllcant 5 country or tlw appllcant 8.
credlble fear-of’ persecutlon determmahon However - .
evidence of changed country-conditions 50 substantial that
the applicant-has.no significant: possnblllty of establlshmg
eligibility for asylum may- be:considered,: takmg into the
‘account.any evidence-that'the’ apphcam may: establish.
eligibility for asylum based on:past persccution:alone:

2. Credible fear.of-torture

‘Beciuse the crediblefear of torture‘détermination Tooksat:
prospective harm, changcs in conditions in the:applicanis
country or, circimstafices could: affect the'credible fear of
torture determination. If an appllcant has:suffered serious
‘harm inflicted by 4, goveriment dctor,.the’ appllcant usually
will satisfy:the credible feariof tortiire standard! Changcs
in the'conditions; in the.applicant's; .country;or circumstances.
‘can lead to & negative ¢ credlble féar of torturg decnsmn
‘where.the changes, as. they affect the: apphcant are:so
substasitial that the appltcant his no signific cant’possibility
-of estabhshm&, ) that.itisimore llkeky tham not:that:he or'she:
will bettortured-in the future.

XIl. TREATMENT OF DEPENDENTS R G:F:R_§ 208:30(b)

fear evaluatmn and de,ter,rnma_uﬂon,.‘lf t,h_e‘, Spouse Or- ghlld_.
o  arrived-in the United States concurréntly wifh the'principal‘alien
and

. desires-‘to"be.inclludééliin‘:th“‘e‘ptihdipﬁf‘;alieﬁ!s’idete‘nﬂinatibn.--

Any alien’ alsohas, the nght to; havc hls/her "redlblc‘fear cvaluatmn
and determination made: separatciy, and itjis; importantafor aqylum pre=
screening officers to quesnon ‘gach’member of the, famlly w0 be's sure
“that, if any member of the' famliy has a crediblé-fear, lus ‘or Ker: rlght
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10 apply for asylum or wuhholdmg of rémoval:is; preserved ‘When
questioning family members, special attention.should be paid.to. the
privacy of each family member:and t6 the possibility. that victims. of
domestic abuse, rape.and other’ forms of: persecuticn-mightinot be
comfortable speaking in front of/other family members:

The rcgu!atory provisiohithat. allows a. dcpendcm 105} bc mcludcd m g .fSee Procedures,Manuil,
principal's determination does:not change the statutory.rulethat : any _g‘"'cd‘hzg(gﬂ)‘"fp'”ofe:& (Draf,
alien subject to-expedited refovalwho hag:a:tredible fear hag the o or more

information.
right to-be referred to an lmmlgrat:on Judge -
X1, SUMMARY
A. Function of Credible Fear Sc¢réening
, Thc purpose of the crédible fear screening process is:tg identify
all persons subject to expedlted removal whoimight ultlmalely
be eligible:forasylum, W1thh01dmg of removal, or protection
under the Convention Against Toftiire.
B. Credibility
Considerations::
1. ‘Standard
The applicant must-establish that:thereisa sighificant
possibility, cons:dcrmg th: totahty of-the:circurmistances:
and all relevant factors that;the apphcant s.¢laim.could be
found credible'ina-fill hearing.
2. Factors'to consider
The same factors that are considered whén: determmmg
ccredibility in‘anagylum orwithholding of removal
interview-are. cvaluatcd in‘thig: crcdlblc-‘ ar'i mtcmcw bat.
the apphcant Only needs fo establlsh that therevis,a:
significant; posslblhty that theidssettions undeérlying hisjor
her claim:could be-found credible:inca full. asylum or.
withholding.of rémoval hearing.
3. Scope:of.evidence'to be:considered
The totality of the. mrcumstances andiallrelevantifactors
must be.considered:if makmg a credtblllty ‘deterimination in
the credible-fear-process.
4. The applicant: must be:given an: oppomxmty tosexplain-any.
inconsistency; implausibility:or, lack-of detail beforé'a
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credibility déterminafion, is: made,

5. The APSO’s:personal opinions-ormoral views. may not. be
considered when® m‘akmg a credibility:déteriination’.

‘C. Definition of Credible.F earoﬂ,lﬁersﬁcu‘fion

“Credible fear of persecution®” means that there is a significant
possibility, taking into a¢count the-credibility.of thé-alien’s
statements and such other facts-as are kniown.to'the officer; that
the alien could.establish ¢ligibility for-asylum on account of-a
protected-ground in-a full asylum‘hearing.

D. Definition of Crediblé Fear of Torture

“Credible fear of torture” feans:that theré is d significant
possibility that the appllcant could establish ellglblhly for
withholding.of removal or.deferral’of remoyal'undérithe:
Conventmn AgainstTorture intafull hearing bt,fore an
-1mm1gratlon judge:

E. Establishinga Cfé'iiible-ﬁear’ﬁﬂ-Pefge'C‘utfon

. The® ‘significant pOSSlblllty standard has been dcscnbed m

the non-immigration,context as. requlrmg the person

bearing the burden-of proof to- “demonstrate ‘3 substannal{
and reahstzc posszb:htv of succccdmg ? Thls standardxof ‘

requlres a detennmatlon that success 15 more hke]y than
not”

2. A*significant possibility-of establxshmg cligibility for.
asylum® 1s. hngher than the:*not: mamfestly uffounded”
standard.

3. F0r clalms based on pa‘;t persecunon thc standard 1s. met

_./

‘appllcant couild: cstabhsh\m afull, heanng that. lhe past

harm endured could:be found'to:be: persecutmn ‘on:aceount

of d protected: g,,round Theofficerneed not determing’if
the-harm, described constitutes:persecution; the officer:

need only-detérminie if ther¢ is a’ s:gmﬁcant p0551b1hty that

the"applicant-could establish in-a:full asytum heanng that
the-harm would be considered persecution. Ifither¢i i§:

significant: possnbﬂsty thit the. past-harm. endured could be

found to be pcrsecuuon on‘accountofa: prolected ground

credible. fear is.¢stablishied; regardléss of, changed country

conditions, ablllty to: reiocate ‘or any.other: factors.
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For claims based on‘a fear. of’ future persecution; | the
credible fear standardsis met by-a fi inding that thererisia
significant posmbzhty the-applicant.could establish. in a fall
hearing.a well-founded fear of “persecution on‘account, of‘a
protecied.ground.

4. There must be-a significant posqib’ility that the:applicant’s
testimony could be: found crédiblé in a full héaring béfore
an-immigration Judge~

5. To establish: 1denmy for.the: purpose. of the crcdlblc fear’

" determination the: apphcant must show that there is.a:
significant possibility that he'ot she.could éstablish who he
or she claims to be in a full hcarlng beforean lmmlgranon
judge.

6. There.must'bea significant; pOSSlbllltY that the -applicant
‘could establish that rage, rchglon mauonahty,rmcmbcrshup
in a particular. social group, .o political oplmon was or:will.
‘be at least one- central reason fort persecutmg the appl:cant
iri a-full asylur. hearmg Tidoubts exist; the officér: shisuid
resolve the issue'in favor of the: appllcant

7. All reasonable’inferences should:be:drawnfin favor.ofithe:
applicant.

8. Disputed, close'ornovel uestions: of fawshould be:
analyzed-as to.whether: they merit consideration in:a:full
asylum heanng before an Immlgrauon Judge

F. Establishing a.Credlibie:-Fear of Torfure

To establish a credible-fedr'of torture; therapplicant must
demonstrate that.there 15:a;signific cant possnblllty that.he-or she
could cstablishin a- full hearing| before: ‘an ithntigration judge::

L. that.the applicant’sitestimony ¢ould;be fotind-credible;

2. ‘thathe or:she. would be; mtentlonally sub_;ectcd 1o some-
‘action that would rcsult 1n-Serious phymcal or-mental: harm
in a country{o'which.the: apphcant may be. removed sand:

3. thatithe harm feared would be inflicted. by orat.the.
ingtigation-of,:or withithé consent of acqui¢scence:of, a
govermnment’ ‘official or'éther” person-acting.in’ah off‘ c1al

-capacity.
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G. Bars to Asyhim and Withholding of. Renioval,

I.  The applicability of a.bar to-asylum or:withholding :6f
removal cannot formithe-basis:foi- ﬁndmg no-credible fear:
of persecution.or: torture.

2. However; the posmbnhty that'a barito asylumeor:
w1thholdm;, yof réemoval mayapply imust be explored and
flagged for the. fecord..

H. Role of Country Conditions Information

Knowledge of country conditions information.informs the
credible fear interview and assists the interviewing’ ofﬁcer in
dcvclopmg the! appllcant s claim.

L. Treatmént of Dependents

- A dependent (spouse:or. child)'who arrives concurrenii?ly with a
“principal” gpplicart for! admlssmn ‘may be'includéd in the
credible fear evaluationtof the * prmcnpal” ‘if the: spouse.or child
requests_to do.so. Alliliens’also have a right:to havetheif
credible.fear déterminations done Separately:
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Lesson. Plan -Overview

Course Réfugee,, Asylum and’ Intemauonal Opcranons Directorate. Officer Training
Asylum Division: Officer- Traiiting:Course’

Lesson Reasonable Feéar of Pérsécution:and Torture Determinations. .
Rev. Date | March:11 ,.:'2'0]"3
Lesson Description: The plirpose of this: lesson is'to: explam when: rcaqonable fear'screcnings’

are'conducted-and’ how to determine whether the:alien has a reasonable
fear of persecitionor toiture tising the - appropriaté standard,

Terminal Performance.  Whena.casg-is.referredto.an Asy!um Officer:to make:a “reasondble
Objective fear” determmanon the Asy]um Offi icer w1I| be able to correct]y

' ' detenn1ne~whether the apphcam hastestablished'a:reasonable fear of

peérseciitioior.d feasonable feat of 1ormire.

Enabling Performance. ! Indicate ‘the; ‘€léments: of ““torture” a8 -défined. in. the Conventlon
Agamst Tortureand the- regulatlons (AILS)(AIL(S)

2. Identify: the type: of harm that:constitutes “torture” as defined in the

. Conventlon ‘Against Torture and the:reguilations. (AILS](AILG)

3.. Describe ftie ¢ifcumstaiices in which-a.feasonable fear screemng is
conducted:(APT2)( 0K.4)(OK6)(OK7)

4, ldentlfy the Standard:of. proof‘ fequired’to e‘;tabhsh a reasonable fear
of torture. (ACRRS)(AAB)

5. Ideritify. the standard of: prooﬂ fequired to- establlsh areasoriable fear
of- persecutzon (ACRRS)(AA3)

6. Examine the-applicability of bars to:asylum and withholding of
removal i in’ the tedsonible fédr: cofitext. {ACRR3)

Objectives .

Instructional Methods  Lecture, practicab&xércises:

Student Materjals/ United: Nauons Convention agamst Toriure:and Other Cruel, Infuman
References , or Degmdmg Treatniént oF Putiishment (sé¢ RAIO, Module
Inter national Human: nghts Law)

Aliv. Reno, Mansour v: INS; Matter of STV2y Matter of G-A-; Sevoian v
Aschuoﬂ Inre JE= Man‘e.- of Y<l-; Augmt@ v.-Ridge, Ramtre., Peyro
v. Holdei; Rove v. Aty ViGenof US.

Reasonable:Fear forms and temiplites (aré-fouid o thé ECN website)

Method of Eya!qa_ﬁon Written: test

._. R L . _ . . B i a"‘ . e .‘, '
Background Reading. 1. Reasonable Fear,Procedures-Manual (Draft January 2003)
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Knowledge of U.S. tase law that inipacts: RAIO"(B)

Knowledge of the Asylum Division jumdxctlonal author:ty (4)

Skill in identifying irfformation requifed to; establish eligibility. (4)

Skill in identifying issues of ¢laim. {4

Knowledge. of relevant policics, procedures, and, guidelines of establishing apphcam cligibility for
reasonable fear of persécution, of torture. (4)

Knowledge of mandatory bars and inadmissibilities {o- asylum ehglblllty (4)

Skill.in organizing case and:reséarch matefials (4).

Skill in applying tegal, pohcy and proccdural gu:dance (c £, Statutes,, precedent: detisions, case’ law) to
information and evidence. (5)

Skill in analyzing complex isslies to’ idéniti fy. approprlate TESPONSES ¢ ondemsnons (9).
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Presentation | References

INTRODUCTION

This lesson instructs asylum officers on the substantive elements

required to establish a reasonable fear of persecutionor torture: More'
detailed.instruction on-procedures.for conducting interviews and. *
processing cases referred-for rédsonable fear deferminations, dr¢,

provided in the Reasonable Fear Procedures Manul'and beparate

procedural.memos. For guidancé on.intetviewing: techmques tojelicit

information in a non-adversaridl manner, asylum officers should Feview

the RAIO Training Modules: Imerwewmg Introduction:to the;Non-

Adversarial Interview, Interviewing. Ehcmng Testimony; and.

Interviewing- Survivors of Torture and.Other Severe Trauma.

BACKGROUND

[nterim regulanons require agylum ofﬁcers 1o, make reasonablelfear g 4CFE dR chig g}ws (February
determinations.in.two'types-of cascs. referred by other DHS officers: 19,1999)

after a final order of removai has beeh issued or reinstated, Theseldre

cases in'which an‘individisal. ordmarlly is removed withiout: bemg placed

in removal proceedings:before:an immigration: Judge

Congress has:provided. fonspecml removal.processes' for certain‘aliens
who are not ¢ligible for-any:form of. relief from feiftoval. ‘At thé:saime
time, however, obligations under‘Article:33of the: Rejugee Convention
relating to the Status of Refiigees-and- Article 3 of the United:Nations
Convention against. Torture dnd Other CF ue! Inhuma; ‘oF Degi ading;
Treatment-or Punishment (“Cam«entron against, Torture” orthe
Convention™) still apply in these:casés. Therefore withholdirig of
removal under either section’ 241(1))(3) of the:INA:or undérihe
regulations’ 1mplememmg the. Convennon agamst Toriure. :may-still be
available in thése'cases. Wlthholdmg of removal 1§10t cons1dered torbe
a form of relief. from removal, because:it:is: specnﬁcally limited fo'the-
country where the individual igat risk and does fiot:prohibit the.
individual’s removal fromithe. United States.

The purpose of the.reasoiiable TEQr"'deténﬁiizafibh‘ is to.ensure ' ‘These:treaty obligations are.
compliance with U'S. treaty obligations,not:to refurnia person to.a: based on:Article33 of the -
1957 Con vennon relating (o
country where thie.person would beé torturéd of the > person’s: lifeor the Status o f Refugees: and
freedom weould be:threatened on:account of a protected characteristic in Atlicle:3 of the Convention
the refugee definition and, at the sarne: time,. to.adhefe to. Congressronal against Torture and Other

directives to subjcct certain categories ofalieris to'streanilined removal  Cruel. Inhuman or, Degrading
proceedings. Treatment or:Punishment.

Similar to credible fear déterminations in expedited’ removal
proceedings, reasonablé féar,def¢rminatioris.serve,as:a screcmng
mechanism to 1dcnt1fy potenually mefitorious claims for further
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consideration by an: 1mm1grat10n Judge and-dtithe same timedo: prevent
individuals sub}ect to-removal: fmmxdelaymg removal by: ﬁlmg clearly
~ inmeritorious-or. frivoloits ¢ldims.

1L Jumsmc'rmN;
A. iRéinstiiémeiﬁf -under Section 24“1’(9)?("5;)"*9"f'"t;he INAY
1. Reinstatement-of Prior Order

‘SCCtion'Qﬁ'i'(a)(fS‘) of the INA-requirés DHS to'réinstate’a
prior order-of exclusion; deportation; or-removal, if a person.
entersithe Umted States: 1EIegally after havmg been femoved,
orafter havmg left the United States after'the. explratmn of an
allotted period o’ voluntary-departure, giving ¢ effect to-an

* order of exclusion, «departation; or-removal.,
Once:a prior order has’ been: reinstated:under;this provision;
the mdmduzzi is hot per""“ U:appi"‘” forFasylim or any’

., otherrelief under the INA. However: that=person may apply
for withholding of renidval under, s ction:241(B)(3)of the:
INA (basediona'threat.to life o freedom.on account-of a

h proteeted characteristic in‘the: refugee definition) and’
thhholdmg or: defcrral of rcmovai ‘under the- Com«entmn
Against Torture,
Thef€ ar¢ certaii restrictions ofissuing aireinstaternent ords
10 peopie who' may: quallfy to‘apply: for, NAGARA203

pursuant fo the Legal Immlgratlon Famlly Equlty Act (LIFE).A

The LIFE amendment provides that'individuals'
eligible to:applyifor. relief ufidér NACARA 203 ‘andWhoare,
otherwiseeligible for; relief shall mot. be barred from. -
applying for Such felief'by operation of section: 241(3)(5) of
the Immlgrauan and: Natnonahty Act.”
Section’ 241{3)(5) appl;es retroacuvely tosall. pf-ibr removals"
- regardiessof theidate'of thé:alien's, 1lieg,a1 reentry: There: Hre.
other issues: thatfmay affect the vahdtty ofa reinstated prlor
order, such.as. quesnons concemmg whether the: apphcant
departure exewted ‘a fmal orderof removal- An: Asy i Pres.
screening: Off‘ icer who is:unsure.about the. vahdlty ofa,
 reinstated:f prmr temoval-order’ should iconsilt the Reasonable
Fear Procedures: Manual A supervrsor ormHeadquarters
Quality: Assurance unit.

‘Sée. Reasonable Fear
Procediives Mential {DRAFT.

Januam 2003), Section: 1. C '

( Tvpes df Reas, oruble Féar'

Cases)

INA § 241(3)(5) 8 C FRAE

"?M g

Langlois; JosephiE.
dmipléinentation vf
Amenimeit 1o the Legal
Triigration Family Equity
Ack: (LIFE} Régai dmg
Apphcabth:y of INA Section
241 (u)(E} (Reinstatémen) to,
NAC ARA 203 Eene{‘ CiaFies
(Washmggton II)C Febrisary
22, 7001) Ipiplus
attachments,

Puaraun Michacl
!mp[mne:ztatmn af
Amendmen to'the-Legal
!mmrq} fman i cmnh By

App ablhn‘{of INA Section
24W5). (Rem.sia!mwnt) to
NACARA 203 Bem?f ciaries
(Washmgton DE: Ft:bmary
23,2001%:7p: plus

attachments,
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'mdlcate a country of eifioval;

- country -of reoval: “Regardless
s bemg remstated DHS: must; indicate where'it-intends+o:
-remoyé'the alien in ordef. for the APSO 10; determme if'the:
‘alien hasa reasonable fear: of ] persecution or:torture-in:that”
“_pamcular. country.

‘respect to-the- countries’
which-DHS is. conzemplatmg rémoval. Forexamp ¢, ifithe
,-apphcant was previously, ordered removed to; counny X but

'Rgférrai.t(:):ﬂ'syium-,(i)'ffffcef

If a person: subject’to‘ reinstatement of:a- prior orderof

- remoyal expresses.a fedr of retirm to the ifitéhded country of”

removal;the DHS officér miist:referthe case’ to‘an asylum
officer for-a reasonable fear determination, after the; -prior
order hag béen: relmtated

‘CQi‘lﬁﬁfY;\Of'RéiﬁEﬁ%l

Form I S?I Nonce of InIem‘/Deczszomfo Remstate'ﬁrmr

remove: the ahen Dependmg on, wh:ch removal order 15
,bemg,~ reinstated Under/INA-§: 241(&)(5), that'ordermay; or.
may not: demgnate acountry of removal. For: example ‘Form:
1-860; Notice and Order of; Expedzfed Removalidoes; not
utian U order ‘of remova!
re:;u[tm;._, from section240 proceedmgs does demgnate ar

The: aqyium officer needionly explore the person s fear with:
esignated dnd:any othir Countryito

¥

is o claiming 1o be a ci

officer should exploré the, person s fear' w1th respect o, both
countries. If the;] per:son expresses a fear of return to:any,

‘individual’'s departure from
Aheit), S afte:r i ‘
N TA; but pnor fo the onder of
ffemovaﬁ does o .strlp an’ -
immigration ;ud&,e of

) wunlry

Sof whlch typeof priorofdér

'Fwnarm’f’” Vargm V.o
mezzm’e’u 126 8! Ct 2422

(20(}6)

No te: In: lhe F:ﬁh Clrcmt an.

jlll’lsdt(:ﬁm’l to order that
ndividual. rcmnvcd,!thus that -

individual'can be subjut 1o

reinstatenient if] previously
ordtrcd femoved in‘absentia,
See Sy Ram.fn:';’w( arcamao,

559:F3d 384 (5th Cir: 2009);

B CER. §§:208.31 (a) & (b):
341 8(e)

"NOTE: Procédures are
curremly bem&, dev eioped

" for. refemnﬂ a persan back to -
. the abylum office: when: DHS

dec:des to; dus_reg:,ard a

des:gnanon and thc puscm
CXPresses d»i’mr of refuri to
the few coumry OF remoyal..
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‘othér country; the: officershiculdmemorialize: that in“the file:
‘to ensure.that the:féar:is: explored should DHS ever:
contemplate femioving:the person to.that dther country:

B. Removal Orders-under-Section’ 238(b) ofthe INA (based.on
aggravated felony conviction)

L. DHS removal order

Under certain carcumstances DHS may-issue-an"order of INA § 238(b)
removil.if DHS determmes lhat a person is deportable under

section 237(& ( 2) A)(m) of.the: INA (convlcted by final

Judgment. of an, aggravated felony afierhaving beeri-admitted

to-the 1.S:). “This means thatthe person-tay-be‘removed

without removal. proceedings: before: an:immigration judge.

2. Referral to-an.asylum officer BCF R §§20831(a) &:(b);
; .738.4.ﬁ{ﬂ(3} “Note that
If a-persori who has'been ordered rerioved by DHS pursuant ::f’:it‘sg;;ﬁ%‘i'iﬁ;‘:ﬁﬁf
to:section 238(b) ofithe; INA-expresses a-fear-of persecution: roquest withholding of
or torture, that person must be: z‘cferrcd to:an asylum ofﬁccr , al'to-a paticular
for. a reasonable fear. determination. chintry,if the. person oidered
-,r‘unoved Fears pcrscuunon or

‘ P T . tortmc in that country. 8
3. Countryof Removal : CER.§ 23RIBI)

The removal order indei Section'238(b) stigulddesignate a
~country:of removal, ‘and inssome: cases,’ wﬂl deswnate an
alternative.country..

IV. DEFINITION.OF “REASONABLE FEAR”
Regulations define “reasonable:féar-of persecution or torture”” as: SCER.§208:304e)
follows: -

The alien shall be determined to have.a: reasonable: fear ‘of
per@ecutxon oriortire; tf the! allemestabhshes area
-‘poz,mblhty thathe-or she’ would Be persecutcd on accountof
his or'hér race, rehglon natiofality, membership;m a
'pamcular social group of political opinion; o’ reasonable
possibility, that he.or she:would: beqtortured inithe countryof
removal. For purposes of the scmenmg detenmnanon the .
bars to ehglblhty for: wnhholdmg of removal under section
241(b)3)(B).of the. Act'shall not be éonsidered.

U‘S CrirzEnsuipann hmn(:tm ION BERVICES - RAI(} bm LUM, Dn ISHON Omm R Ta AINING Comm
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A féw points to'note; which are.discussediin greater detail later.mn'the.
tesson, are the following:.

I.  The “reasonable possibility™standard is-the same standard
reqiiired.to.establish.cligibility for asylum'(the“Well-founded
fear” standard).

2. Like asylum there is an-“‘on account-of” requirement
necessary 1o esfablish reasonable féar of persecution:;

the persecution must Be:ori‘accotint 6f a protectéd
characteristic in therrefugee definition..

3. " There'is no “on account:of?” requirement: necessary to
establish a reasonable féar of toriuré,

4. Mandatory:and dlscretlonary bars arenot consideredin a,
determmauon of feasofiable fear of Derseciitionsor reasonable
fear of toriure.

V. STANDARD'OFPROOF

The standard of proof to' cstabhsh reasonablc feat” of pcrsecutaon or’
forture™ is-the “reasonable, possﬂnlny -standard. This'is the same
standard required.to éstablisha™well-founded: fear of persecution in’
the asylum-context. “The “reasonable’ posmblhty ‘standard:is lower-than
the *more-likely than:not: standard” required:to.establish eligibility.-for
withholding of removal. Iti is’ hlgher than the standard of proof requnred
to establish a “‘credible fear’” of persecution. "The standard,of: proofito
establish-a’“credible fear” of persécution;or torture is whether there is‘a
significant: posslblllty of eetabhshmg ehg!blhty for asylum or.
Wlthhoidlﬂ}: rof removal under' CAT before an 1mngrat10n Jjudge.

Where there is disagreement amongithe: United States' Circuit Courts:of
Appeal as fo.the proper‘intefpretatioh 0f a 1égal issiie; the: <precedent for
the Circuit:in which the: dpplmant resides isused-in determmmg whether
the:applicant has a.reasonablé fear of: persecunon or:torture. Note that
this differs from the credible fear contextin whichithie:Circuit
interpretation most favorable to the applicant:is used;

VI. PRIOR DETERMINATIONS:ON THE MERITS

a determmatlon on the merifs of the, claun “This is most
common in the ¢ase of an applicant. who'is subject tb
reinstatement:of @ prior-order. For example, the appli'c'ant.:‘may-

Sw RAIO Modulcs W Hw
F mmded Feat, and Ev: ifl'erme
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t

have requested asylurh: afd: \wthholdmg of rémoval in’ pnor
removal proceedings before an: simmigration judge, and ‘the:
immigration judge niay havémade: a'dereriinition of theimeTits
that the appllcant was. mchgible for relief,

While the APSO should ac‘cord-déféfenc‘eztbf-thefpﬁﬁf

determination unless there is clear error, the officer must-explore.

the applicant’s claim. The ofﬁcer should alsotinguire’asito,
whether there-are any changed cifcumstances that- would
otherwise affect the applicant’s.eligibility:

VII. CREDIBILITY

Credibility Finding

To.determine whether:an applicant has a:reasonable fear.of
persecution or a reasonable-featfof tortiire; the asyliim.officer
must evaluate whether the appllcam s.claimis.credible. In
contrast o the:credible. fear-detéimination; where the dsylam
officer determines: only whether there is'a. SIgmf“ carit; p0551b111ty
the applicant may cstablish:a credible claim,.the asylum:officer
friust make'a finding as to Whethier theiclaim i$ or.is ot credible:

In making. this determifiation, the. asylum ‘officer.should:tdke; mto_

account the ‘same factors considered in: cvaluatmg credlblhty in
the affimative asylum context, which:are discussed in the RAIO
Modules: Credibility-and-Evidénce, The asylum officer should
evaluatc the consnstency, detall fandtplaumbﬂxty of’ the

ewdencc The aqylum ofﬁccr mustalso takc into.accolintfactors

that may impede clear communication:or leadto:
mlsunderstandlngs such as effects of tralima,’ cultural factor‘;
and.usc of aninterpreter,

Relevance

If parts-of-the testimiony are found riot: crcdlbic thc Asylum’
officer must:deicrmine.whether those: parts ‘of the! testimony:are:
rélevant’to the- apphcant § clalm of, persecutlon Orito thé
applicant’sclaini:of torture. Only iif the aspects.of the testimony
found not credible-are relevanit;to the: applicant’s.claim may:the-
APSO base an adverse:reasoriable fear determinationn the
appllcant s:lack.of credibility. For,example, if there-are
inconsistencies betweéen the;applicant’s, te‘;tlmony and
government’ records rcgardmg the:-number of tlmcs\appllcant
entered the United Statés-but: this: inconsistency-does, notaffect
the' apphcant 8 clalm this would'notberelevatitand an.adverse:
derenmnauon.,should‘ not be based:on this discrepancy.

‘For discussion-on what
Canstitutes “deference”,

see
section, ML Credibiling, D,
Prior. Credibility
Determinations.

See-RAIO Modules: Cross-
‘Cultural Communicution,
Tiitérviewing ~ Working vvith-
n In:erpr ‘efer. and
dirterviewing -~ Survivors of
Torre nind OtheiSevere:
Trauma

JFor;cjich‘ssignvon what
‘constitutes a rrelevant”
mconswtency or
-discrepancy. sec, RAIO
Module: O uhbihn:
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However, tliére.are instances. where this'inconsistericy‘could be-
relevant. For example; ifithe; government records:indicate that
the'applicant.was in thé United: States diitinig the tine she
claims to'have been harmed while residing/in.a forcrgn country,

this would be relevarit:and it could be used as a.factor supporting

a negative determination; prowded thiat the" applicantis unable to
cxplain the inconsistency reasonably..

C. Opportunity to Address Inconsistencies and Discrepancies

The asylum officér must afford.the applicarit the opportunity to
explain any apparent relevant inconsistencies and dlscrepanuea.
This‘opportunity to respond must’ be: documemed i theé sworr
statement, This is parucularly lmportant in theireasonable:fear
process; beeause the.interview: may: be théapplicant’s only
opportunity to.explain perceived: dlscrepancms

The individual prevmubly may:hdve: provnded téstifony
rcgardmg his.or lier ¢laim:in the:context-ofian. asylum or:
withholding of resmival; appl:catnon It.1s.important that the
asylum officer review.all prior testimony ‘before the ‘interview in:
order to ask the:individual about any-inconsistencies between

prior testimony afidsthe: tcstlmony prowdcd atthe. rcasonable fear.

interview. If the'individual is not given: such an. opportumty at
the reasonable fear interview; aiid incorisistericies aré: discoyered
at a later date, it may be:necessary, to: conduct &' second interview
to give the individual an. opportunity'to explain.

D. Prior'Crediliility’l)eter:ﬁinafiims

An adjudicator. previously/may-have'made a*determination‘on:
the credibility-ofithe’ individual’y asseftions regarding factsithat
form the basis of the: clalm pamcuiarly in'thelcase: sof any
applicant who'is subject fo: reinstatement of.a prior;order, For:
example, the applicantimay have Tequested; agylim’and
w:thho]dmg of removal in® pnor removal proceedmgs before:an
immigration judge,: and’ theé i 1mm1grauon judge may. liave/mdde a
détermination that the'¢laim wis:ot wasmoticredible.

The APSO should accord deference to previous credibility determinations
made on'the'same facts a!leged in suppon of the reasonable. fear cldim.
However, the.asylum officer i§:iot strxctly bound by-priof credibility
determinations - whether the-determination was that theiassertions were
credible or not credible. The evidence prebemed to the asylum officer; [may.
be d1f ferent than that présented to the! previous adJ udicator ellher because
the'individual has obtained:additional-information:since;the previous
adjudication, or because:of the differén¢€lif the natiir of the:¢laim; for.
protection from removal. (For exampie prev;ously the apphcam may not.

See. Manmm v INS,

230 Ea3d 902 ( Tith Cu 20(}0)
{Where the baSIS for an
apphcam s asylum abd’
torture ciatms difl ﬁ:r
mdlwduallzed treatment is
warranted 10 ensire a
thomugb exp}qr_at:on of the

fortire claim)

See Efev, Ashcrofi; 293 F 3d
899 (5th Cir.~2002) (l*actual
conclusmns of Board of:
!mmlgrallon Appcals (BlA)
ar¢ reviewed for substantial
cwdence. and qucstmns of
law, arc reviewed: de novo,
g:vmg greai deferenteto an
lmmxgmuon judge 5

- decisions coficerning an

Aalie's credibility. )
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have been:able to present:a’ claim based on featof: t'onure“j'
Deference-is typically: thought of inthe.context in which-a
reviewing body is reviewing'a detisioh fade: below, to
determine whether'ornot decision:as a.whole shouldbe: upheld
Deference operates differently wherg:the APSO is aking:d hew
decision ona new record. ‘Even wheh thie claim assetted s the
same as the:claim prewously adjudicated, a ncw reasonable fear
interview creates a new: record ‘The APSQ decision’is afiew:
action under a different: authonty “TheAPS0. s not actmg as.a
reviewing body for the’previous-decision and must instead make
anew determmation which:ihcludes a.fiew CI‘C(llblllty
determmatlon Therefore deferenoe m thl:; context cannot entail
found and appilc’ttlon of nt {o-the-new decnsaon in. lleu ofa
separate analysis. Instead, it requiresithe, APSO to-acknowledge
the significance of. the: prior credibility considerations ori thie

“same facts™;and then take them. into account:in: the: analySIs
What constitutes “the.same: facts 1§ an’ Important part! ‘of this .
discussion. .Prior: vague. testlmony mlght not.be considered fo'be
the same facts:as'mor¢ specific. testiniony; feceived duiting the
reasonable fear interview.

Somc prior ncgative: credlbllsty deten'nmatlons Y cleat and.

the facts they address.are. casily; identified.as: bemg :the same:
facts that ar¢ being-assessed for: Cl‘e(llblllty ifi'the’ reasonable fear

interview. In such-asicase; deference:canbe accorded: by faising

to the-applicant‘the problems noted by:the prewous adjudicator,
durm‘g, » thie reasonable féar: mterwew gmng zithe:! applxcant the*
opponumty to explam ‘and. dcfemng to:the previous
adjudicator’s Judgmf:nl: in assessing the reasonabléness of any
explanatlon where that Judomentus suppor(able Smoe 1t 15

the negatwe credlbllltyafactors ralsed by e pir pnor adj udlcator
this would. require-a review of the previous:record and
determination prior to:the feasonablé fearinterview and some

exploranon of the. credlbnllty concermns durmg thie'reasonable:fear

interview. The recoid of the. applicant’§ ‘previoils tosumony can
also be. helplul ifn-the:detérininiation of Whether the, iéxplatiation’
of credibility issues:is; reasonable:, For emmple, if'the appllcant
indicatés during his’ reasonable fear mterwew thit he Was riot;
given the: Opportumty tostalk about other/instances of harm but
the transcnpt of hig ptior hearing-indicates:he‘was: Hsked several
times’ 1f anythln;:, 3 else: happcned to. hlm 't |°;.’eould Support:a’
Keep in mmd however that some of the mstances that apphcant
is testlfymg abouf may. have-occurred aﬁer the: previous
interviéw or hearing.

\ote Th 8 dll’fem from how we
‘trcat prior CI’Cdlbllll}
‘déterminations, in‘the
.al‘f' rmative’ %ylum SONERE,
where i dppllcam was
Previdusly denicd by'an
immigration JudLe An aﬁylum
seeker.cannot apply for asylum
before an AQif he or shivhas

* previously applied forand has

._been dLﬂlLd asylum (dnd there
'is noiappéal pending).by an
-immigration judge’ (1)) or the
‘Board of, Immigration Appeals
(BM) (collecm eiv EOIR).
upléss the asylun seeker
demonstrates o the satisfaction
of the ad]udlcalor chang,ul
cifcufmstances. (in-facts or in
lawy that materially affect

agylhin elaglblllty.
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VIIL

In any case in whichithe ARSO’s-credibility,determination
differs-from the-credibility detcrmination previouslyiedchicd by
another.adjudicator on the-same. a!legatrom the asylum: officer
must providé a-sound,explanation.and support:for the.différent
finding.

ESTABLISHING REASONABLE FEAR OF PERSECUTION

To establish a reasonable: fear of | persecutlon -the: apphcam must
show that.there 15 a. reasonable poss1blhty he of:she-will suffer
persecution‘on: accountof Tace;; religion, nauonahty, membershlp n
a particular social group,.or’ “political-gpinion. As, £xplained above,
this is the same standard: asylum-officers use’ in. evaluating’ ¥ whether
an applicantis eligible for asyium Howeyer, the. reasonable fear
standard in this.context'is: used fotag part. of ai ehglbxhty
determination for asylum, but:rather:as a screening: .mechanism:to
determine whether'anindividual'may be:able to: establish'éligibility
for w1thhold1ng of remioval.in Tminigration Court,

In contrast to an asy!um adjudtcatmn thc APSO ‘thay ot cxercuse

discretion in makmg> a p051t|ve or negative: reasonable fear:
detérmination and 'may ot consider. the: applicability 6f any
mandatory bars. that.may- apply ifthe apphcant is‘permitted.to: ‘apply
for wnthholdmg of-removal before theii immlgratlon judge:

Persecution:

The harm the ‘applicant: fears:must: (:"onst:tutc persecuthn‘.-afrhc Sce discussion of
determination of-whéther the Harm conistitutes persec & pcrsccmm in RAIO.
purposes of the. reasoriable feat deterifitiation is:ho diffeferit: Module: Perseduition:
from the.determination in the:affirmative: asylum coritext: This

mieans that the harim' muist be'setious endugh' to/be considered

persecution, as described in"case, law,.the- UNHCR Handbook

and USCIS policy gu:dance Note: that this i§ different-from the

evaluation of persecutiéniin: the credible fear: context,’ ‘where the

appltcam need only.demonstrate:a significant; possnblllty that he

or shé could estdbilsh thdt the-fearéd’ harm is: serlouScenough to;

constilute persecut:on

Nexus to'a Protected.Characteristic:

As i the asylam comext the’ apphcam st establnsh that ‘thet SCER-§ 208316)
feared harm is on-account of a: protected characteristic in‘the
refugeedefinition (race; rcllgion natlonallty, membetshipiin-a
particular social group;or poht:cal opmlon) This‘meansithe

usCrr TZENSHIF ARD EMMIGRATION s» kwcw's “

Jml UM Duvssm\ ()mc& R Tk,s.sxl.w Cnunsr
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applicam’muSt;pro’vi‘del?s"ome evi}léné'e,ﬂdireét-"of‘C‘ii'cgl”ri'lst'zimial,‘

that the persecutor is motivated to. persecut‘e the applicant

because the applicant possesscsor is belicvéd to:possess-one’or

more of the protected’ characteristics:in‘the refugec definition:
C. Past Persecution

1. Presumption of future pefseciition

If ari-applicant.establisties: past persecution oridccount ofa  ‘See 8 C.F.R. §208.13(b)(1)

‘protected characteristic, it is presumed thatithe applicarit- and discussion of

has:a reasonable fear of persecution.in‘the future on the {’res““‘p;"“ in RAIO, d
basis of the -:')riginal cla:m This’ presumptmn nmay be ﬁ,‘r’;ﬁsmuf;;? :g;" an
overcome if a preponderance of.the evidence establishes '

that,

a.  there'has;been a fundamenital:change:in circumstances
such that thé applicant fip longer hias - well- founded
fear of persecution, or.

b: the appllcant could avond fuiure persecunon by

pcrsecutxon and undcr all thc csrcumstanccs,}rt would
be:reasonable to expect the. appllcant t0:do'so.

2. Severe past-persecution ‘ In contrast. a grant of asylum
' may. be based on the finding

hat. there are compelling

A finding:of reasonable fear of persecutlon cinnot: be based reasons for.the applicant's

.Onpast persecutlonfalone, in'the absence:of a reasonable- unwillingness to-return
possibility of future'pefsecution:. A réasoriablé: féat of arising from; the severity of
persccution.may be found only: ifthere is:a reasonable’ pastpersecution, even if

. ‘possibility the:applicant will be:persecuted i in.the:futire, there is no-fonger a°
creasonable possibitity the

regardless of the' Severity of the past persecutzon Thiis is applicant would be.
‘because withholding;of removaliisiaccorded.only to prowde. persecuted in the future.
protection against fiiiiite persecution‘and may:not be

rramed wzthout a'likelihood:of fufure: peraecutlon

As noted above, a finding of past persecution raises the
presumption that tthe appllcant s fear-of:future persccutlon
1s reasonable.

D:  Intériial Relocation

As in the asylum, context; the evidence: must estdbhsh that:the e

Sée discussion.of internal
applicant could not ayoid future persecuuon by relocatmg Withill  atocation in RAIO Module:
the. country of feared persecutmn or.that-under:all the: Well-Founded Féar; See
circumstancés, it would be unreasonable to.expect himofherto  aiso 8 CFR 208.13(b)(3)
do so. In'cases in.which the; persecutor is:a.government or 15

us Cl TIZENSHIP AND hl\ll("RA‘l TON SERVICES ~ RAIO ' Ab\l um-Div ISION Or FICER Tu.mm. COURSE

M,\ch i, 2011 REASO\ABLE FEAR OF PERSECUTIO\ AM) TORTURF DETERMINATIONS
AILA Doc. No. 16082230. (Posted 8/22/16)" 18

54



government- sponsored or the apphcant -has established:
persecution in the past,. it:shall be: presumed that.iriternal

" relocation’ would not be reasonable; unless DHS establishes by a
prepondcrance of the-evidence. that, under:all the: circumstances;
it would be reasohablé fot the dpplicantiotelocite:

Mandatory Bars

Asylum officers:may not.take: into consideration:mandatory bars
to withholding-of removal when makmg reasonablé fear-of
persecution. determinations:

If the:asylum officer fi nds that there IS a reasonabie pomb]hty
the apphcant would suffer persecutlon on-accountof a protected
characteristic, the asylum officer must refer.the case o the
immigration judge; reg,drdlessfof whether:thie: person’ has:
committed an aggravated: felony, has persecuted others, o1.is
subject to any other mandatory bars to withtiolding” of removal

However, duririg the interview:the officéf miist develop t the
record fully by, explormg ‘whether the! appllcant inay ‘be: subject
to:a. mandatory bar.

For the purposes of drafting the; determination, the asylum
officer should:flag any potential b bars by in¢luding,a briéf
description of the facts:that ‘may 1mphcate a:mandatory’ bar. The
asylum officer should therrnote that:the, maudatory bars wercinot
considered wheir- makmb y the. determmanon

The immigration judge will consider.mandatory’ bars in, decadmg
whether the applicant is: ellglble for w;thholdmg of-removal
under section 24l(b)(3) of the. Act.

The fol 10Wing:mandéfon_( bars.apply to witﬁhdlding»Lof removal
under sf:ct|0n24|(b)(3)(A)forc’aségcommencedAprli 1, 1997
or-later:

(l) the alien ordered, iincited, assisted, or otherwisc'participated in.the
p P
persecuuon of' an mdwndua] bc.t,ause of the 1ndw1dual‘s mca

poimcal 0pll’110n

(2) the alien, having beer cofivicted:by-a final [judgmént ofd
pamcu!ar]y serious:crime,1s:a; dangcr to the: ‘community:ofithe:
United States;

(3) there are,scripus reasons to believe! that: the alien, commmcd a,
serious nonpollttcal crime-outsidethe- United. States' ‘before the
alien afrived in'the United States;

RCFR 208:31(c)

8 C.F.R..§208.16(6)(4)

INI\ 24!([}) (B 8 CH{

& ’08 16(d)2)r& @3
‘(for dpplications’ for
"w:t.hholdmg, of deportatién.
‘adjudicated in prou_cdmg,\
commenced priovto'April 1,
1997, mand'alory denials are
‘found within section 243-
'(h){2) of the’Actias’it.

dppcan,d “priorto that daté: )

' Aw M, E)n 510N ()mcm ’I‘n.\mw CouRske
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(4) there are réasonable’ grounds to-believe. that thealien is d-danger to
the security of the: United States: (mcludmg anyone: dcscnbcd in
subparagraph (B) or: (F ).of secnon=212(a)(3)) or

(5) the alien is deportable upder-Section:237(3)(4)(D) (péi‘tic‘ibatcd in
Nazi persecution, g,enomdc ‘or.the commission of- any act of )
torture or cxtrajudlcml kllhng Any alien'déscribed in clause (1)

(i), or (iii) of section 212(2)(3NE) is'déportable.).

IX. CONVENTION AGAINST TORTURE - BACKGROUND-

This section contains a background discussion-ofthe. Convention:

A gamw Torture, to pmwdc contcxt to thc reasonablc fear of torturc
United States has -an obhgatlon to, provndc prolecnon where ‘there are
substantial ground% to believe thit an'individiral Wouild be m danger of
betng subjected to-torture. Notably, ‘there:are-no bars to. protectlon
under the:Convention-Agamst’ Torture Tarture-iS:anact ‘universally
condemned and so repugnant.to- basic-notions of hurnar nghts that
‘even individuals who.are-undeserving; of. refugee protection, will not.
be returned.to-a couhtry where'thcy.arg llkcly 1o bc tortured. “Ah
overview of the Convention:Againsi* Torture, may be found:in the
RAIO Module:-Infer natwna! Human Rights.La..

A. US.Ratification of:the:Convention.and Implementing
Legislation

The United Statés-Senate ratified.the.Conyention Against
Torture on October 27 1990, President.Clintonthen. dcposﬂcd
the United State§ instrument of rdtlﬁcatmnwuh the;United
Nations Secretary. Gerieral-on'@¢tobet 21 994‘ and the'
Convention entered‘inio force forithe Unifed; States' thmy days
later, on November20; 1994,

S

-Recogmzmg that a:tréaty-is considéfed “law of the land”under
the Umted States Constlmnon the Executwe Branch took Steps
obllbatlons even though Congress had riot yét- enacted
implementing: leglslatnon The.INS. adopted ansinformal. process.
to evaludte whether a’ ‘person-who feared tortiire 4fid: was: subject
to a final order of deportatlon cxclusmn or removal-would be
tortured in the country to which'the. person would be removed.

On October:21, 1998, President Clinton sngned legtslatlon that
required the Dcpartment of Justice: 1o; promulgatc rcgulatlons to
implement the United: States’ obllgatlons underArticle.3 of the
Convention Against Torture, subjevct 10°any reservations,

reqiests for extradition.

Section. 2242(13) of the

‘Similarly;"the' Department of
‘State considered whetier a.
‘person.woilld be subject to.
‘torture when addressing:

Foreng,n Affms Reform and

,,Rc:,tructurmg ‘Act of 1998

(Pub. L./ 105~ 277 Division
G, Oct:21; 1998)
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understandings, declaratioris, and provisos contained in the
United States Senat’eﬁresolut’ion.to. ratify the:Convention.

Pursuaiit to the qtam'tory direc’ti'vev ﬁie bepartment‘of ‘J'hst'ic'e: See 8 CFR.208.16-208.18
to'seek protectmn under Aiticle 3 of the Convetion. One of the

mechanisms for protection provided in the regulations, efféctive

March 22, 1999,.is thé “reasonable fear” screening process:,

Us CITIZENSHIP ANIY IMMEGRATION SERVICES = RAIO AS»LW DIVISION OHICE 1} TRA!‘\IM" COURSE
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B. Article 3

Non-Refoulement,

Article F'of the Convention provides:.
No Statc-Party, shall expel, rctum:( fefoule: Yor
extradite a.person‘to: another State where:thére:
are substantial.grounds for: behevmg thathe
woulld be i danger of being Subjectéd to totture.

This provision-does not; preven"t the removal of a.person.to

‘a country-wher¢ herof. she would 1ot be'in danger of béirig,

qubjected to torture lee w1thholdmg of removal under

s

of the Conventmn relazmg to the Stanis oj Ref :gees ‘

‘protectlon under Article ¥ of the Convention Agamst

Torureis countryt specmc

In addition, this obligation does not’prevent the:United.

States from’ removinga person o'a.country. at-any time'if
conditions-haye: changed suchethat'itno longer:is: likely-that
the individual’ ‘wouldibe: torturcd thére:

U.$: Ratification'Dociitneht

© When ratifying the:Convention Against Torture;the;U.S.

Senate'adopted a seriés-of réservations; ‘understandings:and
declarations, which:modify.the:US. ﬂbhgauons under
Article 3, as, descrlbed in'thie séction below on’ ‘the

N Convcmmn definition of torture.. These: reservatlons

undérstandings, dnd: declardtions:are-pait:of the; subst‘mtwe:

standards thiat are: bmdmg on the Utiited-States and are

reflected in‘the implementing:regulations.

X. DEFINITION.OF TORTURE

“Torture has béen’ def'medfm a vanety of documentsiand.ifi Tegislation
unrelated to.the Convention A gams! Torture. However, only anact

that.falls: within the. def mtlon described i Article | of the

Convemion as modified, by the U'S: ratification'document, ‘may.be
considered “torture™ for purposésiof making a:reasoriable fear.of
torture determination. These substantive standards:are mcorporated in
‘the regulations at 8°C.F.R.§.208:} 8(@) 1999)..

See'8 CFR-208.17(d).(e).()
‘anidi208:24-for procedures

for eihifating withholding-

-and deferval of rémoval.:

7See RAIO Module::

'[nlerwewmg Sunnfnm of .

Jorture. and, Orher Sever ¢

assocnated wilh that lesson,

‘dl]d thr, Ahf:n Tun Claims:

Act; 78USC §1350

:(1997)

!

' -%Trmrma backbmund rcadmg
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Article: 1 of the. Convention defines torture as:

any act by which severc'pain of” suﬁlnng, ‘whether,
phvmcai or. mcnta[ Is’ mtentmnaf!y inflicted-on.a person
for. such purposes:as obtaining:from hirii-of & third. person
information or a: cconfession, pumshmg Kim for-an dct Heor
a third person has.committed:or is: suspccted of having
committed; or infimidating‘or coeromg hlm ora’ thlrd
person, or. for any reason: based on discrimination of any:
kind, when stich:pairi,or suffefing:is itiflicted by or-at; thé-
instigation of or with'the ¢onsentor: acquiescence ofa
public official'or other.person actlng in.an'offi cial

. capacity. It ddes. not mclude pam or; suffermg arlsmw only:
from; inhererit in: or| mmdental to' Tawful sanctions.

The. Senate‘adopteii séVeraf”impOrtant ‘understandings™ regarding the.
definition oftorture; which:are included‘in‘the; 1mplementmg
régulations and are discussed be!o These understandmgs are”
bmdmg on: adjudmators mterprumg the: deﬁnmon of torture:

A. Identity.of Torturer

The torture mu‘;t be “inflicted. by-or: at the; msnganon of or with.
the consent or: acquxescenee of a'public: ofﬁmal orother person
acting in‘an-official capacity.” :

I |Pl;ij;ilic;sbw‘fﬁ;;i';i1“

‘Theitottirer:of thie.pérson who ; acqutesces in the 1ormure
.must. bea: publac ofﬁmai orother: persont acting:inian

offi cial Cdpacuy in-order:to; mvoke Article 3"‘fConvemmn
Against‘Tortire protectlon Anion- govemmentai actor
could be:found to-have committed torture withinthe
Anéaning of the.Convention onli if that person inflicts’the
[forture: (l) at the mstngatmn of (2)fw1th the.consent! of 30t
(3)with! ithe.acquiescence’of a: pub]lc official or.other
_pérson actmg I official capamty

V pubhc ofﬁcml” and other person such"“"hat arpubllc
official. must’be actmg inian official: icapacity’ 10 smsfy
the state action elemént-of the torture definition,

Whgn a-p_ublif,c,,o'ﬁiéial';ac'_ts,»_in:,a--wh(}l,l}f:pfiiféta«,papadiiy,

Scc also LF
208! 18(a) )&{%)

136 Ctmg Rec Sl7429 at
748( ;9"’ (daliy wed..
ctober 7 1990). SCI‘R

Convention:Against Torture,,

Afticle™..

Com entioh agam st.Tormre,
Amde 1. Su. alm
Cnmmltttc on Forcign
Rciatmns chon

G am’«zmmn f{garmt Tor ture
and Otfier Cruel Intnian

- oor, Degr admg Tf "Ralment- or

Pwmlzmem Exu. ‘Report
EOI 30 August 30, 1990
(Iteremaﬁer Cammmf:e
Report ) e 14; Reguiatlons
Concemmg thc ¢ onyention.
"Against, Tomlre 64 FR
8478, 8433 ( 1999) Aliv.
Reno, 237E. 3d’ 591,597 (6th

‘C'xr 2001)

Matter of Yl 4-G- R-S:R.
25 I&N Dcc. 270 (BIA-

f200‘3’) Maiter oj S22
I&N Déc: 1306 ( BIA: 2000)
“Marter af dEn; 23 &N Deé.

2291 (BIA.2002)

b}
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‘outside any ‘Contextf*bgflgovérhiﬁétatéil -'a”uthbrﬁy; the state’

:action element of.the iorture'definition:is:noft'satisfied., On

‘this topic; the Second Circuit prowded ‘thiat, “[als two of the: Khigiczam ¥. Ashiroft, 361
CAT's drafters have notcd wheniit'is a public official:who F3d-161,171.(2d Cir. 2004)
inflicts'severe pain of suffermg, itis only-in exceptional

cases that-we can expect to berable to! conclude:that:thié dcts
-do.not-constitute.torture. by reason.of the.official acting for

purelyprivate reasons.”

To determine - whether.a piblic official is acting in.a;private
capacity or in-an: Gfficial capac;ty, APSOs must elicit
‘testimony to determme whcthcr the publlc ()fﬁual was

o

of law. A determmatlon that the public official is actmg
aunder cither of thelscope, of theirauthority or.uader color of
law would-result.in-a determination that.thic pubhc official
was acting’*“in-an official c_ap_amgy %

Ahhough the rcgu!anon does-not-deéfine.t facting.in;an. ‘ “Aliv-Reno. 237 E3d 591,
offreial capacity;” the Attornéy Genéral cquated theé. term t0 597:(6th Cir.2001). dhmed.y.

mean. “under color of law?” ‘astintetpreted by cases under.the: ‘Mukasey, 300 Fed Appx.
civil rights act. 324 (Sth Cir2008)
o I (unpublished).

Thus, a public;official.is acting;ih -an,official capacity when Ranirez.Peyro v. Holder,

“he misuses ‘power-possessed’ by vnrtue ‘of law and ‘made §74 F:3d 893 (8ih Cir.
possible only because.he:was clothed with the’ aulhomy of  2009),
Taw,”

. . - i o o Sbfﬂ]u)USlekﬂb@H 172
To establish whether a:public:official is acting/inan.official. 3d 594, 596.- 597 (8 Cir

capacity (i.€. under: the-tolor of law), the’ apphcant must 1999): West v. Atkins, 487
‘establish a nexus between thie: publ:c official’s: authonry and.  U.$-42.49 (1988).

the harmful conduet inflicted ot the, appllcant by the: public

‘official.The Elghth Cireuit:addresied: “deting in-an’ ‘official

capacity” in its;deciSionin"Ramirez. Pewo v Holifer. The

court indicated such-an'induiry is-fact; mtcnswe and

includes considerations like “whether-the officers:are on 574 Fi34'893,901 (8th Cir.

.dutyand in uniform, the motivation behinid-the officer’s 2009)
actions and.whether the officers. had-access to the wictim
‘because of thc1r‘poslnqns,,amongﬂgmherh.” Ad.
Following:the guidﬁnce proviaed in; Ra:rzire?'ﬁél OV
Holder, the’ Flfth Circuit’ alsogaddressed “dcting i, an
official capacity” by’ posmng, [w]e hive recogmzed on
‘numerous.occasions-that.acts;motivated by an:officer’s Marmorgto.v. Holder, 376
perscmai objectwes arg:‘under" color of: law when the Fed:App, 380, 389 (5”’ Cir,
officer uses his.official capacity to: further those. 2010).(unpublished).
objéctives.” Citing: directly to Ramirez: Peyro:v, Holder,
the Fifth,Circuit determinedthat * provmg action‘in an’
US CIVEZENSHIP AND l:?\_l,\itGRf\'l"I(ﬁ SERVICES <, RAIO A:m UM l)n 1SION. QFFICER TRAINING COURSE
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‘officer's official 'cap”a(fﬁy“'ddés not'requiré that. ‘ihe"ﬁdﬁiic
official be execzutmg official state:policy-or.that the;public-
official bé:the nanon Sipresidents §ome other official at.
the-upper echelons of power. Rather .. the'use-of official
authority;by Jow-level officials, such:a[s] police: officers,
‘can work:to’ place actions urider thé'color of law eve,

yﬂ

-where thcy are without state sanction.™™ .

In this.context, the:court:points to.twopublished cases as
-exaniples. ‘First, Bermettdv thppm 74 E3d 378; 589 (Sth:
CGir: 1996), in which the:eourt:found “that‘an officer's:action
‘was:‘under color.of state Iaw ‘where:a, sheriff raped a
woman and used his’ posmon to ascenam wheh: hét husband
would behome and threatened to have het:thrown.in jail if
sherefused.” The'Fifth. Cirfcuit. comparcd this caseto
Délcambre. De[mmbre 635 F2d: 407 408, (Sth Cir:198 1)
{(per-curiam),.n w}nch the courtfound no action.under
color of faw’ Where a poixce chic f _assaulted hlS,{SlStel'wm law
over pcrsonal argumcnts about: famlly matters, but did not-
‘threaten’her with His p power to affest.”

As Marmor a!o Vi Holde; 1liustrates wuh them cuatlon 10

scope of their authorlty to'be: éctmg undler cofor of, law,

‘It 1s: unsctﬂcd whether an. orgamzatmn that nxercwcs pc)wer

he

the case. of‘ a. rcbei force which: controi:; a alzahle port;on oﬁ
‘2 country, Would beviewed ds a"governimentactory”' It;
would be nieCessary o’ look atfactors-such:as-how/miich. of’
the country.isunder/the-control of the febel; force and the
Tevel of thatcontrdl.

S“ee aiso Mzalz w. Mu&mm
519 F. 3ed. 784 (Sth Gir.
20(}8) (etected ofﬁmal was
not acting in his oﬁxmal
capagity in;his rogue efforts,
to take-control of others.

property.)

See-Matter:of S-V-,:dnt: Dec.
3430, (BIA 2000) concumng
op;mon seedlso :
Habtemichael v.: sAsheroft.
370:F.3d774. (Sth Cir 2004y
(rémanding for ageney
‘determination i 1o the
extent:ofithe-Eritéan

Péoplers Eiberatioh Front's

{EPLF) coiitrol ov:i:'r"ﬁans of

‘Ethiopia duriig i) pcnod
when the applicant was
‘conscripted by the EPLF);

D:Mubumedy. U.S. Atty.

Gén, 388 F-3d 81471 th

Gir. 2004) (denvifig

protection’under CAT
because. tSomalia-curfently
has:no.céntral goveriimennt,

and’the clans"who conirol
various sectiofi§'of the

country do so through
éﬁntinuéd warfare and'not
1hrmwh official power "
But-séethe Commiittee
Against Tortiiré decision in
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Acquiescence

Wheéh thc “tortigrer™ is;not:a’ pubhc ofﬁcuaE or other

Jindividual acting'in-an official: capacny, a claim:under the

Coivention AgainstTorhie!oily arises'if/a public official
or other. person: actmg in.an"official. -capacity instigates,;
consents, or-acquiesces:to'the torture,,

A-publicofficial:cannot be said to-have acquiesced™in
torturé unlcss prlor 10:the actmty consututmg torture; the
official was:“aware” of such. acnvny and'thercafter
breached a legal responsibility.to:intervené:io, prcvent ‘the:

‘activity:

The Senate: rattﬁcataon Ristory.explains;that:the tefny’
“awareness” was used.io, wclarify:that government

acquiescence - may:be: estabhshed by ewdence of either

actual knowledge or willfil bliridness: “Willfil'blifdness’™

imputes, knowicdgc to a'government official whohas a duty

to prevent miscondiictdnd “deliberitely:closes his; cyes’ 10
what would otherwise have been‘obvious to-him.”

In-addressing the meaning;of.acquiescence as:it relatés to”

fear.of Colombian: guerrillas, paramﬂltancs and.narco-
_‘trafﬁckers who weré-not- attached 10:the-govémitient;; the!
Board of. Immlgratmn Appeais (BIA) indicated that more

than awarcness or inability'to control i§-fequired. TheBIA.

held that for- acquiescence to take: pldce theZgovernmerit
officials must be*willfully accepting™of the:torfurous:
activity of the non*govemmeptal actor:.

'Elmr\ 4usrmha Comm
No. 12011998 (1998)(ﬁndm5

that warring factions in

-Somaha Falt wnthm 1he
:phmse pubhu otf'lc:ai(a) or
other person(s) « acting i;an

official capacity). Note that
the Unned Nations

‘Committee Ag.,amst Torture
amonitoring body for the

lmp!emematlon and
observance of' the
Convenuon A;,amu Torture.,

Fhe U S recognizes the

Committee, but.does not
recognize its'’competence to
consider cases:. The BIA

«considers-the Committce’s.
‘opinions:to be advisory only.
;S"‘? Matter of S=V=, &N

Dec.. by I&‘\I Dec.. !306

'!313 fn-1 (BIA 2000).

8 CER §20815()(7)

136 Cong. Rec. at $17,.491-
2(dm|y ed: October 27,

1990); - Comimittee. chort
(Aug:.30, 1990) p..9; sec

also S. Hr;g 101-718 (July

‘30 1990) Sraremem of Mark
‘Richard Dep. AS31. Attoriiey

General.. DOJ ‘Cr ihtinal’
Division,at:14..

‘Matter of S Int, Dec,
3430.(BIA 2000)
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Several federal circuit courts of appeals have‘rejecté'd the-
‘BIA’s “willful'acceptance”, phrasc in:favor of the niore:
‘precise “wiliful blindness™ ianguage that: appears: in‘the
Senate’s ratification: history.

For purposes of thresholdireasonable fear screenings;
asyluniofficers’ must use the willful blindnessistandard.

The United.States-Circuit Court:of: Appeals-forthe Ninth:
Clrcult fuled- that the correct lnqlnryf concérning | the:
acquiescence of-a state-actor-is “whether a. respondent can
show that publiciofficials. demonstrate willful'blindnéss to
the torturc.of theit citizens:” The court: rc:Jected thesnotion
‘that ac§uiescence requirés:a, publlc official’s ¥attual
knowledge” and “willful acceptanc& “The Ninth C1rcu1t
subwquently reaffirmed. that;the. state,actor’ s:acquiescence
16 the torture fust'be; Cknowing; " whcther thibugh actual,
knowledgc or’ lmputed knowledge (“wn]lful blmdnes'i”)
Both: forms of knowlédge;constitute “awaréness.”

The. United:States Circuit.Court of. Appedls for the, Second
Circuit agrecd with'the Ninth Circuiti appmach o thedssue
of acquxcscence of: govcmment officials, statmg‘ ‘forture
requires only thatigovemnment officials. know 01‘“ of:teindin
willfully: blind.to‘act and-thereafter breach their IegaE
responsibility to-prevent it

Ontuniez-Tiircios v, Ashcrofi,
303 Fi3d: 34], 3‘54-55 (5th
Cir:2002); Hakimv, Holder,
628 F 3d- ISI (5th’ Clr
'-’010) Ah v, Reio! 37 E.3d
591,597 (6™ Cit- 2001
7I:eng v, Asmmﬂ BTE3
1186 (9ih Cir. 2003);
K'hauzam v, Asheroft, 361

F 3d1¥6l (2d Cir. 2004)
Amno; V. Amhuaﬁ 364
F3d1013 (9th Cir. 2004);
Lop&-So!nt Asherofi, 383
F.3d 228, 240 (4th Cir..
2004); Amir v. Gonzales,
467 F.3d'921,922 (6th Cir.
2006); Silva-Rengi fr) W Airy.
Geir-of U.S./473 F:3d 38, 70
(.Jd Cir, 2007, Agiilar-
Ramus v Holder A;'594 F.3¢
701,706 (9th.Cir. 2010y’
Diaz v Holder, 2012 WL
'$359295:(10th Cir..2012)
(unpublished):
Pieschacon-Villegas v. An'y
‘Gén. of US.,

671 F.3d'303 (3d Cir. 201 1).

Zhorig v INS,332F.3d 1186
{9tk Cir.+2003)

Azanor.v. Ashcraft, 364 F.3d
1013; 1020 {9th-Cir. 2004)

Khouzint' v Asheroft, 361
F 3d 161, 171 (2d Cir, 2004)
(ﬁndmg thal evenif the
h&,ypuan pohcc who would
carry out the abise were not
actmu i an official Lapauly,
“the *routine’ ‘nature of the”
dortuf and its Lonnu,laon to
‘the crihisial justice sysiem
supply-ainpleevidence that
higher-level officials cither
Know of ihe'tortire ot
sremain willfullyblind to the
tortiire aid breach their legal
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a. Relevance ofia, government:s abilﬁ.y‘ to°control.a.non:.
govemmental entity-from grigagingrin-acts of-torture:

The requitement that the. tofture;be mﬂlctcd by or at'the.
instigation, or with the consent:or: ‘acquiescence ‘ofa pubhc

official or, other pérson.ating if.an official capacityis;
distinct-from the “utidbleior unwn!lmg to’protect” standard

used in the definition of rcfu_gee .

Although a government’s., aﬁilify to'conirol a'particular-
group fiay be-relevantto an‘inguiry’into govemnmenital
acquiescence: unider CAT; that ‘nquiry does not.turti on &
government’s abnhty to control. persons or g,roups enga;ed

'in torturous activity:

In De La Rosd v, Holderi the Second’ Cu‘cult qtated 1t is not ‘

clear to this Court why the preventatlve efforts of some
-government actors:should foreclose the pOSSIblllty of’
‘government acquiescerice, as-a matter.of law, undet thé
CAT. Wherea govemmcnt contains officials thai would be.
«complicit'in torture; and that governfhenit; on thejwhole is
‘admlttedly mcapable of actually preventing that tortute; the

fact that.some: ofﬁcla]s take: ‘action to prevent the: torture
would seem nclther inconsistent. wuh a f inding of
governmentacquiescence.nor ncccs'aanly responswe'to the:
question.of whether.1ottire. Would be mﬂlcled byfor,at'the

instigation'of-or with the consent or acqu;csccncc ofa
-publi¢:official or:other | person dcting.in:anofficial

capacity.”

In a similar case, the Thifd Circlitréimatidéd t0'the. BIA,,
mdlcdtmg that the-fact that.the. goverment, of-Colombia
was.engaged in war agairist t the FARC,; it did not:ifvitself
establish that it'could not-be ‘consenting’or-acqui€scing to?

-torture'By:members ofithe FARC,

‘Evidence that' prwatc -actors:have genera} support, ‘without:

more, in some: isectors;of the govemment maymbe
insufficient-to establishthat:the officials' would acqulescc ‘to

torture by the- prIVatc actors, Thus, a'Honduran peasant and’
land Féform activist:Who. 1estified to'fearing Severe hatin'by

a group of:landowners:did'not demonstrate that: govemmem'
officials would‘turn.a'blind eye, if hé weré torturedisimply
because:they had'ties to:the fandownets.

rcspons;iiiility;ln prcqu"i;.’:) .

Ptesdmwn vidttoriey:

General, 671 F.. 3d 301 {3d
Cir. 204 l) (quoum_., from’
Sifva- ng oy, Aty Gen.

of-U:S,, 473 F.3d 58, 63, (3(1
Cir. 20{)7)) see'also, Gome*

R Gonzalec 447 F.3d 343
| (C.A:S:2006); Reyes-.

“Smmke; v US Attv. Gen

5369 f:3d 1739 (C Al

2004)( That the police did

nof catch the-culprits docs

not meanthat they,

Lacqulcsud in the harm.™)

De La Rom Y. Hu!der 598

.F 3d 103, (2d CII' 2010)

‘Pieschacon:Villegas-v.

Armrnm Ge.neral 671 F. 3d

,303 (3! Car 2011)

(}'onw‘»?uhmga v Attorney

Genemt' 527 E. 3d 330 d
Clr 2008)

Oir{ruu,,.—rurm)s 303 F.id
341 (Slh Clr 2002)
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Zubeda v: As’h‘croh,:.'j'fﬂ F3d46":(3dC1r2003) .
Torturer’s Custody or-Control over:Individual

The definition of torture.applies only to acts directed against
persons in-the offender's custody or.physical control.

The United States. Circuit:Courtiof Appeals for the Ninth Circuit
held that-ari-applicant need not demonstrite:that he or'she:would
likely-face torture while ina. pl.ibllC official's Custody 20T physmcal
control. Tis’élotgh that the. alien woild likely face torture whlle
under private individuals'. exclisive: custody or control if:such
torture were to take place-with consent.or acquiescence of'a
pubhc dfficial or other mdwndual actmg ini an official capacuty

For example, the SeVenth Circuit has, positéd in dicriim,that,

“Ip]robably:more oftén than not the victim-of a-inurderis within:
the. murderer’s physical'control for.at.least a.short time' before:
the'actual Killing...” Howevér, th¢-¢ouit prowded ‘“that would
not be:true,if for. example the:murderer, werc.a smper ora‘car
bomber”.

Pre-custodial pohce‘operatuons or m;htary combat operations.are,
outside the scope of Convention: protection:

Establishing whether the act of torture fay occur: while in' the:
offender’s custody or physncal controlis: very’ fact, spec1t|c and in
pracncahty 1t is: very dlf'ﬁcult to cqtabllsh Wh:le the apphcant
the burden must, be a reasonabie dhé and. thlS elemem may be
established solcly by ciréumstantialicyidence:

While:the law'is, unsettled asto themeaning;of “m the offender’s.
custody or’ physmal comml” when' conmdermg this- element

APSOs: must; gwc applicants.the benefit:of doubt.

i

Speciﬁc Tntent

)

Fordn act to'¢otistitute toruire; it.must be spec1f‘ cally ifitended-
to inflict severe physical or ‘mental’ .pain:or: ‘;uﬁ'ermg An

intentional act that résults ifi’ unantlmpated and.utinterided
severrty of pain-is not:fortire:under the’ Convention definition.

Where the evidence shows'that:an appllcant may be! specnﬂcally

targeted for punishment that-may rise to the: level. of:torture, 'the
harm the applicant.faces 1§: spemﬁcally mtended

B-CER. § 208 IS(a)((s)i—
Commlttee Repon p-9
(Aug 30, 1990)

Reyes:Reves.v. Asheroff, 384
F:3d. 782 {9th Cir. 2004);.
Azamor v.: 4$Iu roﬁ 364'F.3d
1013; 1039(9lh Cir. 2004);

Coniollari v. Asheroft, 378
F:3d 694,.697.(7th Cir.
2004) 2004)

‘$:CFR 208, JS(a)(l) (5):
AAugmrm erg« 395 F. 3d.
123, 146 (3d Cir: "’005) 136
'Cong ‘Rec: atSl“I 491-2

(daily ed. October 77 1990).

See Commmeu Repon :pp

M ‘16

Kang V. Aty Géin.: of the
US611 F3d IS?(SdC:r

E7010) (d:stmguzshmg the

facts: from” those in Augusie -

v, erge)
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Reasons torture-is inflicted

The:Convention:definition provides.a:non-exhaustive:list,
of possible.feasons tarture thay:be inflicted. The
definition states:that torture is an-act that.inflicts severe
pain.or suffering on a:person.for such:purposes-as: L
‘ T | 8 C.F.R..§.208.18(a)(1)
a. .obtaining from him;or a third-person’information or:a

‘confession, |

b.  punishing him for.an act he or a third person has
committed 6'is; suspected of havmg comimitted,

€. intimidating.or cocréing him-or a_third person, or

d. for any reason based on-discrimination:of ‘ariy kind Notc: -Al discrimination is
ot torture:

No nexus to protected characteristic;required.,

Unlike the non-retum:(non-refoufment):obligation.in:the.
Convention relating:t0.thé Statiis of Reﬁtgee‘s the'

Convention Agam.st Torture'does not: require:that:the.forture
be connected to:any of the:five protected:characteristics”

ideritified inthe'definitiori-vfia: ‘refiigee, or'any-other

characteristic the.individual possesses or is.perceived to

_possess.

D. Degree of Harm

“Torture™ requires severe pam or’ suffermg,,whether phys;lcal or

8 C.F.R-§ 208:18(a){1)

mental., *“Torture’is-an.¢xtreme.form of cru¢l.and inhuman B.CF.R:§ 208.13(a)(2)
treatment and does not in¢lude: Iesser forms:of criel, inhuman:or
degrading treatment-or punishment’ that do not amount fo torture:. 'Seé Matterof J-E-; 23 1&N

Dec. 201 (BIA 2002),citing,
W lreland v. United
‘Kingdom; 2Eur.-Ct. H.R. 25
(1978) discussing the severe
nature 6f orire,
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Thé Report of the-Coimmniittee on Fb‘reig’_ﬁ’ Rélhtiohs‘, ) ‘Committee Report, p. 13
accompanying the transmission of the Convention to-the
Senatc for ratification, explained:

Tlie requirement:that torture be:an extrenie;form:of
cruel and inhuman treatment.is expressed in Article
16, which refersto Fother acts of-cruel, inhuman;or
det’rddmg treatment.oi punishiment: Whi¢h do'hot
amount to torture. .....™ Fhe: negotlatmg hlstory
indicates that the underlmed portion of-this
dcscr:pt:on was adopted in order to emphasnzc that
torture-is at the extreme:end of cruel, inhuman and
degrading treatment or pumshment and that. Artlcle 1
should be construed with this-in mind.
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Therefore, certain; forris of hdrm iﬁ"iitzm'ay‘zb”e{’cdnsid‘eréd
persecution may.not be considered severe:enough to:amount.to

torture. See,: RAIO,deule
'Inmmmvmg- Swwvom of
Types-of harm.that may bé. considered torture inclide, but-are Torture and other-Severe
not limited to, the following: Tratma, section Forms of
. Torlm_c
. rape and other severe sexual Violence;: Zubeda v, Asherofi 333'F 3d

463, 472 (3d Cir. 2003)

o

application of electric shocks to'sensitive pirts of the body;

sustaincd, systematic beating;

a2

4. burting;.

5. forcing the body into positions that:cause.exireme pain, such. Marter of G-d-, 23 1&N Dec.
as contorted positioris, hangini, oF:stietchiny thebody 366,372 B1A 2002
beyond normal capacity;

6. forced hon-therapeutic adniffistration of drijgs;-and.
7. severe méntal pdin and sufféring.

Any harm must be evaluated on.a casesby-case basis:to
determine whether i n ‘constitiites’ ‘torture! In some cases, whether
the harm above constitutes:torture: will depend upon it severity:
and cumulative effect;

The BIA in"Matter of G:A- held that treatinent: that included Matier: of G-A-, 23 1&N Dec.
“suspension for long periods:in.contorted’ posmons, Jhummg, pwith:  266:370 (BIA 2002)

cigarettes, sleep. depnvanon and.... severe:and-repeated.

beatings with cables o othér iistiurichts on,the bick and ¢ onthe,

soles of the feet ». beallngs about the: cars, rcsultmg 1 partta! or

complete deainess and. pun(,hmu in‘the eyes, Iéading to;partial

or complete Blindness™when. intentionally, and-delibérately

inflicted constitutes torture.

1. Mental Pain or Suffering

8.CF. R.§ 208 I8(a)(4} 136
For menital pain-or suffering to: constitiitetorture; the:meritdl pain: Cong. Rec, af S17, 491-2

must.be prolonged mental harm:caused by:or rcsultmg from: (daily ed. October 27, 1990).

a.  The intentional infliction or.threatened infliction of*
severe physical‘pain-or suffering;

b.  The administration.or application, or threatened
admmlstratlon or application; of mind-altering
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substances ot ‘other procedures'calculated to'disrupt
profoundly the senses or.the:personality;

c.  The threat of imminent.death;.or

d.  The threat that aniothier person: will imimiiriently:be:
subjected to death, severc:physical pain-or suffering,
of the admiinigtration of application of mind’altéring
substances:or, other procedures calculated to disrupt
profouinidly thie'senses:or.personality.

E. Lawful Sanctions

Anicl

of the Conventibn provides'tl'iaf pain or suffering

. doesinot: COﬂStltutﬂ .{orture.

1.

b

Definition'of lawful-sanctions

“Lawful sanctions include Judlmally lmposed sanctions’and
other enforcement actions auihorized by, law, mcludmU the
:death penal ty, but do:not'include.sanctions that defeat the
ob_]cct and purpose ‘ofithe Convention-Against Torture to'
prohibit:torture”

The supplementaryinfortation published withithe
implementing- rcguldnons explams that this.provision “docs
‘not require’ ‘that; in.order to come-within the exCeptioin; an
-action must,be one that-would be authorized by’ Uniited.
‘States law. It must, however, be legitimate;;in'the sénse.
that a‘State cannot-defeat the: purpose: .of the:Convention:to
prohibit.torture.”

;Note that “lawfiil sanctions™ do notinclude the‘intentional
[nfliction of severe'mefital Or, physical pain.during.
Amtermganon or incarceration:after-anarrest thatis.
otherwise based-upon_legitimate'law enforcement
considerations.

Sanctiong-cannot be used to‘circumvent the Convention,

A State Paity cannot, through its:domestic;satictions deféat
the: object‘and purpose of the Eonvention to prohlblt
torture. In other words, the fictthaf-a:country’s.law allows
a partlcular act does fiotpreclide a finding that thie act
constitutes torture

Example:: A State Party’s law perinits-use of electfic

B C.ER.§
Cong.. Rcc ar$17,491-2
'(dmly ed. Qctobier 27.-1990).

8 C.F.R. § 208.18(a)(3)

$CFR. § 208.18(2)(3)

'64 Fed Reg 8478 8482
t(Fcbruary 19, 1999)

‘B-CFR q*)()g 18; Khowzam .

Ashc:oﬂ 36] F3d 161 (2d
Clr 2004).

208, 18(3)(3) 136
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A. Torture

I’ cvaluating whether an applicarit Has established-a reasonab[c
* fear of torture; therasylum: officer:must address: each of the:
elements in the tortiure definition and determine whetherathere 18
a reasonable passzbrlm thateach elementiis:satisfied:.

1. Severity of feared harm

Is there a reasonable;passibility the’ apphcam will; suffer
severe pati-and suffcrtng"

If the fedred harm i§ mental suffermg doesitimeet each of"
the requirements-listed in the Senate “understandmgs as
reflected in the regulations?

2., State action-

Is there.a reasonable possnblllty the; paln \or suffcnng would
be iriflicted by.or'at the’ 'instigation'of a public; officml or
.other person. aumg ‘in‘an official. capacny‘?

I not, is. theie:a: réasonable poss:b;hty the | pam o1 suffcnng
would bezinflicted with the.consent:o acquiescencesof:a
‘public’ officidl or:other person-acting ifi’an official
‘-capacuy"

3. Custody or”phy$:i§:al"iébﬁtrol

Is thete-a reasoniable poss:b:llty the'feated harm Would' b
inflicted-while:the’ appllcant isiin‘the; cuqtody 01 physncal
control.of the; offender‘?

4.  Specific intent

Isithere-a reasonable possibility the:feared harm would be
specifically intéhded: by the offendér toinflict severe,
~physical or wiental paini-or suf’fermg”

3. Lawtful sanctions

Is:there.a reasonable possibility, the* feated harm would bt
arise: only from .or be inhererit-iniot incidental to-lawful.
sanctions?

If the feared harm arises from, is-inkerentin, oris
incidental to, Iawful 5anct10ns IS ‘there: aredsonable
*pOSSlblllty the sanctions-would deféat:the: object and
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B.

purpose.of the'Convention?
No Nexis Reguirement

There is no-requirement:that:the feared; torture be,on accoufit-of a
protected characteristic iii.the refugee definition. ‘While there is

a “specific.intent” requirement .that the harm-be intended: to-
mﬂlct severe pain of; suffermg, the:reasons motivating the:
offender:to inflict such pain‘or sufi fenng need nof be on; account
of-a proteéted characteristic of the victit.

Rather, the'Convention definition provides a non-¢xhaustive list
of possible reasgns the tortiire; may be; mﬂwted A5 desmbed in
section LX.C. dbove. The,use.of the modifier “for such purposes’
indicates that thi§ is a-non-exhaustive list, andithat scveré.pain
and suffering’ v inflicted-for other reasons’ may;:also constitute
torture.

Note:that the reasons:for:which a: government has inflicted.
torture on individuals in the: past’may be important ifl
determmmg whether the’ 'povernment:is: llkely toitortureithe
appllcant :

Past'Tortﬁrer

Unlike a finding-of past- perseciition; ﬁndmg«that an. appllcant
suffered torture in the past does'not.raise a presumption, that itis’

more. I:ke/y thar it the’ appllcant will e.’snbject to-tortire in-the

futurc Howevcr rcgulatlons rcqulrc that any past toﬂ;ure bc

gt

be pi.oba.mre of .whet,her thsr:apphcan.t ws.mld‘bs: subjc@t. to’ rpmr,e'

in the future,

However, for purposcs of the reasonable fedr’ screenmg, whlch
requires.a:lower standard:of pmof thanis: reqmred for

withholding:of removal,. that‘an.applicant.s who démonstrates that,

he or sheshas been tortiredin the: past should: generally be: found’
to have met his or her-burdenof est_;a_}wbllshmg. areasonable
possibility of torturein the future; abserit evideiic o the

3

‘Sce Comimittce Report, page
4.

See Ser 'man v. dshcrofi, 290
F. 3d 166 (”Sd Cir; 2002)

(fi ndmn that the BIA did not.
abuse its dmcretton in
dcnymg 4 .motion to reopen
w0 cnnmdcr a Convcntmn
c,lalm whc,n muntry
umdnmns indicate that the
govt.mmcm in: qucslmn
usua!ly uses tmure 1o
cxtram confcsssom orin
polunca!ly~sm~.mvc cascs
and thiere'is.ng réason to
belleve thas the applicant
falls mto elther category)

64 Fed. Reg:: ‘8478, 8480
(Februarv 19 1999) 8
C:F.R: §.208.16(c)(3)

This approach g,ovems only
the’ reasonab]e fear. sereening
ancl 15 not apphcabk to-the
actual ehglbshty
detemmatmn for
withholding under the

'Convertion Against Tortiie:
See Abdel-Masieh v INS, 73
F.3d 579, 384 (5th Cir..
.lQ%)(pasl actions do not
"create “an-outer limit” on the
gow:mmcnt S futurg actions
against’an individuial).
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contrary..

Converscly; past;harm that,does hot rise 10 the levelof torture!
does not.mean that-torture-willnot-occur. in the: future espemally
in countries-were tortire:is wideéspread:,

Internal Relocation

Regulations-require:the: 1mm1grat10n Judge to consider- evidence
that the apphcant could félocate {0 another: part ofithe couritry. of
fearcd totture, i assessing: whether thie- applicant is ehglblc for
w;thholdmg of removal.under the Convention: Agam st.Torture.

However, for purposes of-the reasonable fear of torture
determination, the, asylum’officér-should:not consider whdther
the.applicant could relocate:to anothier part: of his-or hér country,
In l:ght of the fower-standard, applied in:the reasonable.fear
scrcenmg process, asylum officers should ﬁnd a. reasonable tear
of torture if the applicant, establishes:a:reasonable possnbmty of
torture in any part.of the'cotintry: to which;th¢ applicant has been
ordered removed.

4

Maﬂda_tm‘yBa‘rs,

Although certain mandatory bars: apply to-ajgrant.of withhalding
of removal unider the Convennon‘Agamsr Tort 1ii1-e; no mandatory
bars, may. be:consideredin- makmg a'reasonable:fear-of torture:
determination.

Because there are io bars to: prciiecfion under Article-3, an
immigration judge must:grant déferral of rémoval to, an applicant
whois barred from a. grant. of w1thholdmg, of removal but-whois
likely to be tortured i the “country-to-whichithe- applicant ] hds;
been ordered removed; Therefore the redsondble-fear screemng
process must. adcnnfy and réferito the! ‘immigration. Judgczahens
who have a réasonable. feat of tortire, ¢ven'tHose: who would be
barred from wnhholdmg of removal, so:that.an: 1mm1grat10n

judge can determine: whether: the,.gxllcn;should\bc‘ granted:deferii,

of removal.
'APSOs must elicit: mformatlon fégarding;; any: potentlal bars ito

w1thh0§dmg of removal and: document such:information in the
sworn statement.

Lo o

SCFR §

FCFR§ 208.16(c)3)i)

Again, this-approach governs

only the reasonable fear of

Torture screening and is nof
applicable 1o'the actual.
'chg,tblllty -determination for
.wuhholdmgm inder the'
Convention Against Torture,

This-approach should bé

differentiated from'the

reasonable fear of

‘persecution:determination,.in
which'internal relocation is
considéred:

8 C.F.R;.§§.208.16{d)(2):

208:31(¢)

208:17(a)

For lhc purposes’of draﬂmg

‘!he detérmination,. the' officer

should flag the ‘potential bar

by including a; brief*

description:of the: facts that
may- nmplicate a mandatory
bar. .If abar is. ﬂaggcd then
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XI1I.. EVIDENCE

A, Credible Testimony

To ‘establish eligibility fof ,’jlthholdmg of removal inder séction  §CFiR, §§708. 16(5):
24I(b)(3) of-the. Act orthie Convéition A gainst - Tortire; the 208:16(c)(2)
testimony of the applicant, if credible, may be:sufficient:o,

sustain the*burden of proof without: corrobordtlon

‘Asin‘the asylum context; there may be-cases:where lack of
corroboration, without-reasonable: explanatlon casts doubton
the credsblhty of-the.claim or;otherwise: affects'the: apphcant $
dbllily toméét-the tequisite’ burden of proof Asyltim officers
should follow the: -guidancei in the RAIO Modules, Credibility,
and Evidence, and HQASY 'm¢mas on this:issue:i [cva]uatmgﬁ
whether lack of corroboration affécts:the appllcam 'S abﬂny o
¢stablish a reasonable fear of persecution.or torture.

B. Ct)un‘i'l;y Conditions
.-Sec’ RAIQ) module, Countyy

Coumry ‘conditions information’is: mtegral to most:reasonable of Origin Information (COI)
fear determinations;whetherithe, asylum officeris: eva!uatmg Rescarching and Using COI
reasonable fearof pcrsecuuon OF reasonablé fear: of torture. iy RAIO Adjudications.

The Convention Against Torture specifically requires’ State

Parties to-take. country’ conditions:information:into account,

where, app licable; in: evaiuatmg whether:a: ;person. would be

subject to tofture: iitaiparticular country:
“[T)he comipetent! authorxtles shali take 10 Convention‘Against Toruire,

account all relevant.considerations;. inchiding, Article 3upara.’2.

where applicablé,.thie existénce:in’ he-Stats:

conceriiéd of‘a-consisteri patter of 4 BrOss;

flagrant or.mass: violations:of Fiuman, nghts

The ;mpiementsné, regulations-reflectithis treaty: provision: by 8§ 'CER. §§ 208.16(cx3);
providing that all: «evidence relevant fo the-passibility of future.
torture must be.considered; mcludmg, but.ot limited 1o,
evidence, of. 2I08S, flagrant or.mass:violations:of human. rlghte
within the couiiitry. of removal, Where applicable;-and, other’
relevant; mformatlon regardmg conditions in the. country of

removal,
N
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As dxswssed in'the suppiementary informationitoithe reguiatmns “thié
words ‘where applicable™indicate:that, in-each.case, the: adjudlcator will;
determing whether dnd to what-extént evzdence Gf human‘rights: Widlatidns,
in'a glven country-is'in fact arelevant factor in'the case:athand. Ev1dencc
of the gioss and’ ﬂagram denial-of freedom, of the. press, for.example,: -may
not tend to. shiow that-an-alien‘would be tortired if referred toithat coufitry.”

Analysm of wuntry cond:tlom requires an exammatron mto the
 likelihood that the apphcamt will'be: persecuted or tortured: upon
retarn, Some: ev;dence indicating that the fedred harm or-pen:
would bé enforced against the’ applicant should:be cited in

support.of:a‘positive reasonable: fear determination:

In Matter.of G-A-, the. BIA found that an Iranian Christian. of
Armenian deaceut wholived.in theU.S: foiifmre than'25 yeérs
and-who.Had been-convicted of a. drug ;related crime is hkely o
be subjected toiforture:ifireturned: 10 Iran., The BIA considered
the combination. of the harsh and dtscrlmmatory freatrient of

ethnm and' relag,,nous mmorltles m Iran the severe; punmhmem of’

that those who, havc spcnt an extcns:ve amount of tlme in thc
U.8. are.opponents of-the Iranian govemmem or-even U.S, 'spiés
to ‘detérmirie-that; in llght of country’ cundmons mformataon -the
individual was-enfitled to relief under the Convention. Agamst
Torture:

In Matter of J-F-F- the- Attomey General held that the applicant.
failed 16'meet his evxdemlary burden for deferral of removal to
the Dominican-Republic.under.the Conventions Against Torture:
Here, the'lJ; 1mproperly -:strung:together [the following|-Series
of suppositions: that’ respondent needs medication in:order o'
behave within:the bounds ofithe law, that suich medication is not
available:mithe. Dominican: chubhc ,that asiaresilt rcspondent
would-fail.to control:himself and become rowdy :that'this _
behavior would:lead: the plice to! mcarcerate h1m;_‘_,‘nd that the-
pohce would torture-him while he-was incarcerated.” The
Attorncy ‘General determinéd that this. hypothenca] chainof
events was instfficient to.mect the’ applicant’s biirden: of: proof;
In addmon to Lonmdcrmg, the Ilkellhood of edch :step m the

‘‘‘‘‘‘

whether the: cnttrc cham of events wm come: togcther to restltin

64 Fed: Reg 8474, 8480
(Feb. 19, 1999).

nSee Mmter ai M-B- 4-.23

i&N Dec, 474, 478«’579

v(BEA 7907) (ﬁndmz_ thata
Nigerian woman convxcicd
of a diug offense in-the
:Umted States’was; mchg1bie_
‘for protccuon und‘.r {he

.....

'provxded f0; ewdence xhat a
Nigerian taw qr,mnnah?m&,

centaincdrug offenses
commmed outssde Nigeria
would be'enforced as,amf.t
her)

Maiter oj G-A- 23 &N Dec,
366 368, (B[A 700”)

Matter of J-F-F-, 23 1&N
Dec. 91,9171 (AG.
2006) (“Af alier will never-
beé-able to/show that He faces®
grmore likely that ol
chance’of 1ottire if one link
‘in‘the!thain caninot be:shown. -
to:be.more. hkelv than not to
‘ofeur:” Rathér it “is thé:
Jikélikood of dl Hecessary

eVents coiing together that’

fiust more likely than not.
Aédd'to torture, and a.chain
‘Gf events cannot be more
likely thati:its least likely
Aink:")(Eiring Mteer of ¥o1.-,
FIEN Dec. 270, 82AG
20023},
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the probability.of torturé:of the applicant.

“Official as wvell as unofficial country reports.are pmbatwe evidence
and.can, by themiselves, provide sufficientproof 1o sustain an alien's.
burden under the INA™. Zubéda v, Asheroft, 333 E.3d-463.(3dCir..
2003)

The Nmth Clrcun has also addressed the Quse: of country

: 1779 (C. A 9,2001) held: that the "BIA falled to conSIder
probative’evidence jn thé.record: of ¢ Lcountry conditions which
confirm that.Tamil males.have'been subjected o w;despread
torture’in-Sn Lanka.”

X1li. INTERVIEWS

See. Draft Reasonable Fear
Procediires Majiual (Jan.
2003) Section I11L.E.,
Interviews for. reasonable fear:determinations:should:g ‘generally Condlucting 4:Reasunable

be conducted in'the:sam¢ mannér.as asylun interViews., They Fea. Imerview.
should be conducted in‘a non:adversarial; manner, separate from
the-public.and-conisisterit-with the giidance in the'RAIO
Combined Training!lessons.regarding; interviewing:

A.  General Considerations

§ CER:.§ 70831(0)

The circumstances; surroundmg al reasonable f'ear mtemew ‘may,
be sngmﬁcantly different'fiom:an-affirmative: asylum interview.
A reasonable fearinterview;may beicondiicted in-a’jail of other
detention’ facxhty ‘and the applicantimay’ be-handeuffed or
shackled. Such conditions:may.be particularly-traumatic for.
mdmduals who have ebcaped persecutlon or’ survwed torture:
and may, 1mpact theit: ablllty fo! lestify Additlonally the
applicant may:have'an c\ctenswe.crlmmal record.. Gwen thesc
circumstances, officers:should take pamcular care:to' maintain‘d
non-adversarial tone:and. atmosphere durmg reasonable fear
interviews,

At the beginning of thé interview;-the. dsylum. officer, shiould BCER.§208.31¢)
determine whether the-applicant: has:an understandmg of the:
re: 1mnablc fcar rocess and-ariswer any guestions the & lic ant Officers should read to the
‘ P yqu 8 pp ¢ qpplicam paragraph 1.19 on
may have about the: process. ‘Form 1:899, which describes
he purpose of the interview.

B. Confidentiality

-

The:information regarding;the applicant’s fear‘of persecution: 8CER. 52086

and/or fear of torture'is confidential-and cannot be disclosed
without the applicant s written conisent, unless ong of the;
exceptions.in-the” regulatlom regardmg the: conﬁdent:allty of the
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-asylum process: appiy Atihie begmmng of-the mterwew the
asylum officer should explain to the- appllcant ihe confidential
nature of the interview!

C. Interpretation
8.C.FR. § 20831

If the apphcant is.unable to proceed effectively:in Engllsh he ' 2 ©
asylum officer must lise a commicreial inferpreter “With' which Asylih officers may’
USCIS has a contract to conduct'the:interview. conduct interviews in the

applicant’s preferred

I the-applicant requests to use a relative; fricnd, NGO or other:  1anguage provided that the
-officer has.been certified by
source as an interpreter, the asylum, officer should proceed, with: thie'State Departinear, dnd
the mtemew using the. appllcam s iriterpreter. However; asylum' _ that local ‘éfticejpolicy
officers are. required to'use a.contract: mterpreter to:monitorthe permits asylum officers to
interview to verify that therapplicait’siinierpretef iSiacéurate:and  condiict interviews in
neutral while interpreting.- languages other than

'Eflg]isﬁ.
The apphcant 'S intefpreter must be at’ least*iS yearsaold The See Draft Reasonable Fear
mtcrprcter must not:be: Proceditres Manual (Jan.
e the applicant’sattorney.or representative,. . 2003); ILE4. Note Taking

* ‘awitess testifying ofi. behalf of the applicant;or. and Swort Stitement.

‘e a'representative-or cmpioycc ofithe applicant'scountry
of natnonahty,ﬁor if the: apphcant is-stateless, the:
applicant'$country of last habittial resndence

D. Note Taking

Notes-must be taken.in‘the Question and Answer format and SCFR. §20831(0)
recorded.on a-$woriiStatciiiént: The: aasyluriv.officer must réad: thie T
sworn'staferent-1o:the apphcant (unleqs the: applncant iFableto  ‘Notethatthe signatures on
read it, i which case:the applicant may. féad the;swornistatéinént  the swom statement must be
to make.any cotrections), and allow, the-applicant to-make* ‘any, witnessed by a third party
- corrections beforc:signinglit. Sée Draft Reasonable Fear
T g : g" = Procedures Maral {Jan.
2003),4. Note TaKing and
Sworn Siateiment.

E. Répreseitation |
See Drafi-Reasonable Fear

The: apphcant nay be reprcsented by-counsel ot. by.an ‘accredited, - g&gg?‘lﬁﬁ ’?ﬁ""a’ (Jan.

represeritative dt:the:intérview:: The: represemanve Siibriiits'a . ‘Representation.
signed form G-28. The role.of the: representatwe in:the:
rcasonable’fear interviewis the Samig;as theTole of the 8.C.ER.§ 208:31(c): sci

dlscussmn on. m!e of the
representative:in the RAIO

. . . e e Modulc Imememng-
The representative may.presént:a staiement at the'end of the “Tntrodicetion 1o. the Non

interview and, where. appropr:ate should be.allowed;to:make: Adversavial Interview
clarifying. Stateriien(s in the coursé:of the'interview; §o. long, as: ‘ :
the representative:is'not: dlsmptwe “The: asylum officer in-his.or

representative:in the:asylum interview.
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her discretion, may place reasonablé:liiits:onithe length of the.
statement.

F. Eliciting-l'iffor.ma:tion;

The A-PSO:‘must.ellc:tral}:lnfdnhmloi?: re!atm‘g‘ibbth’;p‘:fehr:bf" ;SW RAID Module;
persccution -and:fcar of torture,.even if the asylum officer " werviewing ~ Eliciting
detérmines early in the intcrview that the. applicant,has Testimony. section’3.0:
established a.reasonable:fear-of euher : “Officer’s, Duty fo'Elicit

Teqllmony Eiru!mg
festimony- means fully

Specifically, the'asyliim officér must explore.each of the exploring.amissue-by wshing

following areas of inquiry, where applicable:: ' Jollow-upqucstions 1o
) - “ expand upon and clarify the,
1. What'the applicant fears would-happensto.him/her if imerviewee's responses
returned to-a country. (clicit détails. régardinig the-spécific f’;fj‘;’; ¢ mioving on 1o another

type. of harm the dpplicant fears)
. . Thelist of areas of Inquiry is

2. Whoni the applicant fears not: exhaustwc ‘There may.

: be other areas of inquiry that
arise in the course of the
.mtervlew 'Also the.asylum
ofﬁwr is fot quuu"cd to
«cmp]orc thc arcas ofinquiry
Hn thc scqucncc listed below..
As in.an, agylum: interview,
Jcach interview has aflow of
miormauon umique to the
apphcanl

3. The relatlonshlp ofithe feared persecutor-ordtorturer.{o the

- govermment'or, govemment “officials

4. Wasapublic official’or othérindividual: actmg in-an,
“official’ capac:ty‘? Often'the: pub]:c officiabis:ar pollce
officer. .The:following is:a brief list.of: ‘questions: that,may,
‘be asked when addressing whethier a pohce officer wis.

: ‘actmg, in‘an official capacity:

a.  Was the'officerion duty?
b, Was the officer in uniform?

¢.  Did the officer’show.a police badgé or-othettype of
official credential?

d. Dxd the'officer. have access'to the wcnm because of
' lns/hernauthorxty as aipolice.officer?

e Ifa 'potem'i"a'l torturer 15 not-a. putil'ib’o"ffic'iaf or
s0meone actmg in official. capacny, is: there .evidence:
that.a publicioffi cial.or other person Actifgiin: officml
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capacity’ had.jor' would-have pnor knawledge of the
torture-and breached ‘or would‘breacha Iegal dutyto,
prevent the torture; includingacting.a manncr that.¢an
be.considered. to'be ,wullfully ‘blind to the torture? s
the torturer part.of thé. government-in that‘coimtry’
(including local governmerit)?

f..  Ifnot, would a-goyerriment or public’ official know
what, they were. domg‘?’

g Would.agovernment or piiblic official thinkiit was
okay?

h. I you'believe that the ‘government would think this
was okay or that the' goveriment is corrupt, why.do:
you think this?

i What expenences ‘havey YOU'Or people you:k know of’
had-with the:authorities:that:make: you, thmkdhey
wauld'think it Was'okay if Somieoie. was fortured?

J- ‘Would the (agents of harm?) person;or-persons
mﬂlctmg toriure be:told by the govermméiit-or; pubilc
official to' do-that?-

k: iﬁ)idyoureportvan}: pastfﬁann’to a.publicrofticial?

I: What did'the:publicofficial:sayito you wheii your
reported it?
.m.. Didithe public official.ask your qucstlons about the:

incident? Did public: ofﬁc:als .20 10.crime scenerto
nveshgate“’

n. Didyou everspeik with policé afteriydii réparted
incident?

o: Did you-inquire about any investigation?” If so,please
providé dctails

p. Do ‘youknow' if:anyone was-cver: mvesugaled or
charged With crime?

5. The reason(s) someone would.want to harm the applicant
0. W}iether:t}i'e-appliéantrﬂasbiﬂ:en:-atldl.or would-biein.the
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fearéd of fender’s custody or control.

. How do you think yow will be hirmed?”

b.

7.

c.

10.

11

How will the fedred offendef-find you?

Whether the harm the applicant fears.may be-pursuant to

legitimate sanctions

a.  Would anyone have alegal reason to punish you-in
your- in your home:country?

b, Doyou think:yaii will be: givén & tnal if you ¢ are )

arrested?

Whatwill-happen to'you.if you are:put in-prison?.

Iformation‘about any individuals similatly situated:to-the
:applicant, including family members:or-others:closely
associated with thie applicaiit, WG iavé:beei thicatened;

peraecuted tortured orotherwise:harmed

Any gyOUps-o‘rzorgéirii"z‘at‘ibnsatf)éeaf)pli’taht’EJ'S.a'sS(:ic'iateti
with that would place-him/her atrisk:of persecution or.

tortie, in light.of coiintry ediditiohs infarmatioit

/Any actions-the applicant’has:takéni-in the: past (elthcr in the
country of feared. Jpersecution or: another: country; mcludmg,
.the U.S. ) that would-place him/her: at:risk:of.persecution.or
torture, in Ilght of COURtry condmons mformauon

Any haim.the applicant has-experiencediin the;past:

a. adescription of‘_the*t'ypﬁe.;qfhann

b. id‘emi'fica'tibnﬂf'who.‘hanned"the1a,l’1§’:iicarft:

c. thereason ’the.@pplibant‘ was-tiarmed.

d.  the relatlomhlp betrween the person(s) Who' harmed
the. applicant and the government

e.  whether the'applicant was'in that:person(s) custody or,
control ' ' )

f.  whether the harm was in:accordance' with legitimate:
sanctions

ko ew o
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When- probmg ito a pamcular liné of; questionmg, itis
important to'keep askmg quesuons thatelicit,details soithat,
information relating to-the issues above:is: thoroughly elicited.. It
is also- important:to ask the* appllcatxon questlons such-ag, “ls
there anyone else or afiything ¢ls¢; yoilzare-afraid-of;; other than
what we’ve already: discssed?” until.the appllcant has:been
given an opportunity- 10’ present. his or her:entire claim.

The asylum officer should-also elicit information relating to
exceptions 10. withholding of removal, if:it apears that'a
cxccptlon may.apply. This information ‘may norbe considefed
in evalyating whether the: appllccmt has.a reasonable. f‘ear but
should be inclirded in the'sworn. statément, Wheré appllcabie

XIV. REQUESTS TO WITHDRAW THE CLAIM FOR See Drafi Reasonable Fear
PROTECTION’ ‘Procedures Manual {Jan.
2003), IV.F., Withdrawals,
An apphcant may. ‘withdraw hIS or hier request:for protectlon from
removal at any time durmg thic.reasonable:féar. Process.. When-an
applicant-expresses.a desire to withdraw:thérequest for:protection;
the asylum officer must conduct ark interview Lo detérmine whether
the decision:to withdraw-is.entered-into; knowmgly and willingly;
The asylum officer shotld ask suffic c1cnt Guestions:t to”dctcrmmc the
following::

s The nature of the fear that thc applicant-ori gmally expressed to
the DHS officer,

o Why the appllcant hity: longcr w:shes 10, su:k protectlon and
whether there.are-any, pamcular facts-that ded’ the: applxcant to.
change his or her-mind, .

¢  Whether.any coercionor pressure was:brought to bear‘on.the
applicant iforder to hdve im ot Hér withdraw the request,
and,

*  Whether the applicant clearly, understands the conSequences-of
withdrawal, including that hic:or.she will-be'barred from' any’
fegal entry into the Uniled States for a period that, may run
from 5.yedrs o life.

An elicitationr of thewnature of the fear'that the:applicant ofiginally
expressed ‘docs not requirea’ fullelicitation of the factsof the
applicant’s-cas¢. Rather, information regarding whetherthe:request
to withdraw is knowmg ‘and- volumary is'centrak to’ determm:ng
whether processing the: withdrawal:of;the claim for protection’is:
appropniate. The.déterminationasto, whethér the request to
ww:thdraw 18 knowmgs y and Voluntary is unrelated to whether:the
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applicant has:a fear‘of future harm: Procéssing the withdrawal of
the claim for pmtect]on is: appropr:ate when the'decision-was:made:
knowingly and volunitarily-cven wheh therapplicantsstill fears harin:

XV..SUMMARY

A.  Applicability.

torture’ surccmngs in two lypf,s ofcdses ins whlch an apphcant
has expressed a-fear of return: ]) A:priororder has been
remstated pursuant to secnon 24](&)(5) of the INAS 0r:2) DHS
has ordered:an individual removed) pursuant to section 238(b) of
the INA based on.a prior-aggravatéd' félony conviction:

B.. Definition of Reasonable Fear of Persecution

A reasonable fear of persecution:must;be-found if therapplicant
establishes a-réasonable -possibility that he or-she. would be;
persecuted on-account of his-or her: race;, rehg;on nal;onallty,
membership in-a particular,social. group, or pohtlcal opinion,

‘C.  Definition of Reasonable Fear of Torture

A reasonable-fear of torture:must:be found 'if*fh'e“applii:ant
cstablishes therciis aircasonable- pOSSIblllty he.orshewill.be
tortured

D.. Bars ,

No médndatory bars may be considéréd in/determining:y whether
an individual has established a.reasonablé fear of persecutlon of
torture:

E. Credibility
The same factors apply in evaluatmg whethér-aniapplicant’s
claim i is credlble as apply in thc asylum adjudlcatlon Context
. the claim- may the asylum officer base: -zih_ 'adversc: detennmauon
on lack of credibility. The'applicant.must'be given'the,
opportunity to-address any’ inconsistencies and. discrepanties.

F. Effect of Past’Persecution or Torture:

1. lf an applicdnt ¢stablishes’pastperséciition dh account ofia
‘protected character;stlc, it'is presumed:that. the' appllcant

US CITize NSHIPAND [MMIGRATION, SE RVICES =, RA!O ASYLUM Dl\*mo\ Oﬂ ICER Tu AINING COURSE
Marcn 11,20 13 RI:.ASO\ABLE FEAR 03 PERSECUTION A\D TORTURE DETER\EI\ATIO\S
AILA Doc. No. 16082230". (Posted '8/22/16)" ) 46

81



‘has:a:réasonable feir of Tuturé persecutiontorthe basis of
ithe.original:claim., Thispresumption.may ‘be-overcome:it:a
preponderance of the cvidence establishes that;

a.  duetoafundamental chaige in-circuristaiices, the
fearis no longe well- founded or

‘b the dppilcant could avoid future persecution by
relocatmg fo-another part of the: country of feared
persécution’and, unde: all the circumstances; ir-would,
be:reasoriablé to-expectithe appltcant t6-doso.

3

If the applicant ostab];shes past torture; 1t miay't be presimed
that the apphcant has a reasonable.fear.of future. torture
uniess a'prepondérance of ihé:dvidence cstablishés that.
there'is:no reasonablé possnblllty the: applicant would be
tortured in‘the fufure.

G. Internal Relocafion

To'establish a-reasonable:féarof. persécution; the: apphcant must;
establish that'it would'be.unreasonable.for the applicantfo
rélocaté. Ifthe, goverfifientis; thc fcarcd offendcr T, shall be
prcsumed that internal:relocation:would not.be; reasonable

unless a prepondérance-of the-evidence establishes;that; underzall
the: circumstances; internal. relocation would be reasonable

For purposes of feasonablé: fedr'ofitorture. determmatlons the
asylum officer does.not need.to:consider; whether.the-threat of
torture exists-country-wide:

H. Eleinents of the Definition of: Toértiire

1. The torturer must:be a. public official:or other person:acting
in an official capacity, or someoné-dcting.with the corisent
ior acquiescence ofa pubhc official or:someone ‘acting in
official capacity.,

2. Theapplicant must:be.in the torturer’s control or.custody.

3. "The"'tort'urer/must‘speciﬁ'cﬁlly ikhien‘d’Eo‘inﬂi'cffsevere,

AAAAA

4. The:harm must constitute:severe pain-or;suffering,

5. Ifthe’harmiis- mental’suffering, it:must:meefithe;
:requlrelnents listed ‘i f.the regulatlons baséd on'the
“understanding” in: the-ratification’instrument;
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6. Hm‘m ansmg only from mherent m /OF mmdental to lawful

,,,,,,

'may‘constltute torture. . .

7. -There i§'no requireinetthat thie harm'beéinflictéd “ofi
.account™ of any ground.

L. Eviﬂence

‘ Credible testimony- may- be: sufﬁcnent 10 sustam the burden of
proof, without, corroboration.. However; there: may be cases.
where a ldck.of cotroboration.affects the- applicant’s credibility
and ability to establish thie. requisite; burden‘of proof. Country
conditions information, where. applicable, must.be considered.

J.  Interviews
Reasonable. fear screening interviews: generafi'y should be
conducted.in the:same. manner-as interviews:inhe affirmative.
asylum process;.except. DHS I5 rcspon51ble for prmrldmg theé
interpreter-and.the 1nterwew notes mustibe;recorded in Questxon
and Angwer/forniat in Awor: stafefnents The:adyliam’ ‘officer
must elicit. all relevant:information:
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