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a credible fear of persecution or crcdibiCfcar.oftoriurc detcnninaiion, (4) 
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Kno.wlcdgc of the, ·appropii~t~·;P9i.nts gf'9?.nr~stt§::j);"~il'l~!!!fe~~s .toi~ i::)~i.i)'@itwbois;in custody 
(e.g., attorney, detention .facility. personnel).{3) 
Skill in. org~nizing caiiearid, r<;se~r(;h ro~tc:HaiS.)M 
Skill in applying legal, policy; and:procedurdtguldarice 
(e.g., statutes, caseJaw) to•.eyidCnce;and\ihe racts.of a.case. m 
Skill in analY:zing cpmpl~x issj.l¢s to' ig,eilti.fx appfopri1l:te r~~pon#¢s'ot deCisiiJ!Is:.(~) 
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I. INTROD.UCTION 

The purpose of this lesson is to:explain·hoW-to·detennine whether.an 
alien seeking admission· to .t~c:U.S., who is,st!bje<;t to expedited 
removal or is at\ ()nivihg·st6):¥!i~!lY,, has ~-crcM!ld'car oCpcrscc;titioh 
or torture using the crcdiblcfear standard ·defined jn.the-lmmigration 
and Nationality Acf(IN~), as,ai1}~Me~ by:th§!JlegallmmignHioii 
Refom1 and Immigrant Responsibility·Actofl996 (IIRIRA); and 
implementing regulations: · · 

II. BACKGROUND 

The expedited removal provi~j()n$ ilH~.e I,t~f\, ~ere adde~ 1:Jl~ecti¢n 
302 of IIRIRA, ·and bccamc•cffcctivc April.! ;:199'7· .. Certain aliens 
seeking admission ·to• the .Utiited · Stat.esare.subject fo,ihese.provisions. 

Under INA section 23S~an~ \tiJinP,\e~~t:~ting i'l!g4lation~,1 afriying 
stowaways, certain·arriving•allens a't ports ofeniry who are· 
inadmissible ,unqer I~A.~~Ctiop J 12(a)(6){CHb.eca.usdhey'hin~e 
prcsentcd.fraudulcnt.documents.or madea.fa.lsc clai.mto US.· 
citizenship or other materiiil'misrepreseniaJions.io gain.adrriissi(m,or· 
other immigratio11 ,bene_fit~)'or 2~~~(~)(7Ubtc~~sMlley;I~.~k. P,@l~t 
documents to gain·admission),;and•certain;_designatea aliens.who have.· 
not been admiric(J~ oi P,ilrql¢i.[into t~cJ.Ll'-S:/ar(i/11m.c'diatcly 
removable froh1 the:Uriited Statei;-b}'\the Department'of Hom·efand 
Security, .unless they indicat.eaninieniion!to.apply:for asylum:0r 
indicate a ft::a.r oUeturn .tq'tliW'home country,. . . 

Those aliens.'subjcct to,·eX,l@it(!c_lft:ino:-:aJ ·vvho iri~it:.a.~'::a.ninreh_tio~· 
to apply for·asylum or indicate a.fear.:of'return:to,their·home country 
are. referred to as~lum o(ficers·to.d.eten'(li~~·~lieiher.'th!"Y have a· 
credible fear of pcrsccl)ti?J1 or tii(WX¢~ A.ft.cr i~t~I"Yie~ing'th~ 
applicant, an asylum officer.vvill detemiine,whether such:an•alien·has 
a credible. fear of per~ec~tior). P,urs~a,nt)~:~egula!i~irir)lglementihg 
the Convention Against TortiJre.and·the:Foreign.Affairs,Refonn ·and 
Restructuring Act ofl998; if:an aU.cn ~oe.p}ot~si~blish a sredibJe 
feat of persectiti?n; the ~sy\iirfl officerWiH'd.etcfn'linc wh'eth'efihe 
alien has a.credible fear·of;torture. 

INA §1235(b)( I), 8 l:J.S.C. § 
J22S(b)cl):)NA":*235(a )(2), 
su.s:c: §'.[225(3)(2) .. . . 
.\~to\vaways). · 

:Note: .Aiiens:wlio.are 
'present;in the tJ;S .• and ,i·ho 
.liave'not been adihincd, are 
.treated as applicants for 
adnlisslon. INA.§ 235(a)(l ). 

•INA §'235(8)(1 )(A);·S 
'.c£R: § 2os:Jo. · · 

:Sec. 2242(b) of the Foreign 
Affairli·Rcforimind 
•Restructuring Act of !998 
.(Pub.:L 105:277. Div. G, 
·october 21, 1998) and 8 
·Cf,R'. po&:30iel(3J. 
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A. Aliens~ Su~ject tliExpeilWid: Removal 

The followi.ng caicgories'ofaliens.may bC'Subject.iocxpcdiicd 
removal: . ' . . ' 

I. Arriving aliens coniing,or attempting;to ~orne ihio,the 
United States at.ia'portofcl)try·. or ari aiien seeking;ti';in~lt 
through the United Stines at a: port ofeniry. . 

Aliens attempting to enter the.Uriited States'at a;land.border
port of entry with'Canadanms(:iirst.~stablisli eligil>i!itY for· 
an exception to'the:.Safe ·Third GountcyAgreemerit, thr9ugh 
a Threshold Screening:interview; in. order to receive a 
credible fear iQterv.(e:.v. · 

2. Aliens who,are,inlerdide.d:inji1J~t;flationaJ:or·u_niied.St~ies 
:waters and broughtito.the.Ufiited'States b}(any .rl1ean·s; 
whetl\er or noi·af:a pori:ot'enil);': · 

This.cat~gpr)r ~do9.~·ri,?.! i~q.I~ps ~,liens iri!!!i'dist¢d .M;sea \vho 
are•nevcr·bro~ght'to>the•United'States. · 

f. Aliens v.'ho.havc·bccn paroled',under lNAscctlon2i2(d)(.5) 
on.orafter April I, 1997,•are,s).lbjectio.expeditedremo~al 
upon tenniniltion O:f.!heir p~h:ite.. · 

Thi~:iJroyisi~ti··e~~oniP.Ms~s: t~(ise,~~!i¢if.~)arot~a;Io_r,grge:rit 
humanitarian or.sigriificant:public'bel1efit:reasons; 
including.ihose paroled in.between May I, 2009 ~n.d 

.Octobef29, 20,00 pursu~rit to·tii~ Vl1a'W~ifer PII\]t 
·Program .Conti~gency Plan:. 

'This category·does not include tliose:who,were:giVen 
advance parole,as,descfibed,inOSubsec'tiJm,B ~qf~e!Qw. 

4.. Aliens who' have arrived in·'ihe !Jniied' Sia'ies;by•sea( either· 
by boat 9F\Jy ~~~~r iyieai!s,) whp Ha\ie:J!qfgeen;~fl.llii.~ed.pr: 
paroled, arid who t'tave•notb'een.presendn·.the 1Js: 'foe two: 
:rears prior to,thc'inadmissit:lili\Y determination. 

5. Aliens .who hav·e Qeen· ~pprehc11ded within I ()q # rriites of 
any U.S: internatiOnal land border;who have;notbeen 
adrtlitted :or' . aroled,;arid who have:not establislied'to•the· .- -.,~ ..... _, . P .. :. ~~-. --::..· ., ... ,_ ·-··:-.,.-~- ... , __ .... --" ,~_,.._.,,_ --·>·· ~., ... ,. .. 
satisfaction of an.immigraiiol1officer (typically.a,Border 
patrol. Ag~ntfthat·t!)ey hayc .o~en. physi~aiiypresent il1 the 
U.S. col1tinuo.~sjy f9rthe 14-daypt:Jriodiinmediately:prior 
.to· the· date .. o t:'encounler: 

\g CFR.:$,235.'~(l))(l)(i); see 
:f¢Ji~ § l.l (CJ) for the 
defi~ition of an "arriving 
alieri~' 

~ GfR § 20,S:JO(c)(6). See 
the lesson. Safe 77Jird 
,c;dwJII)c Threshold. 
Screen in g. 

:s;CF~.§ l. .1 ( q); sec also 67 
'f~d)~cg.,6892~·(Nov: 13; 
'2002). 

§tfedi ~cg, !5?92~ '(Nov. 
!3, 2002). 

:Mh~.' Reg.4S8f7:(Aug. 
ll. 2004): 

US CITIZENSHIP AND IM~ili;R,\TJON,SERYICES- RAIO 
MARCH 7, 2013 
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B. Aliens. Seekir,tgMI!Ii~s.i<iJI W~!l)(~ E~enii>tfro!Jt. EX,mi.llited 
Removal 

The following categ~ries.of.alien,s'are,e)fei)lpt.from expeoit¢<1 
removal: 

I. Stowaways 

· · ·· · ' · · .JNA· .. '' .. '235,(a.·)·(.2l .. •. Stowaways· are nc>t.eligible to apply for. lidmi~sioii to'~he ' _ 
U.S., and therefore, they·are not subjectto the expedited 
retnOViJI ptogf~tn unaer INA ~~~ti,o'~ 235(b )(I )(A)(i); Tl}ey 
are·alsonot eligibJe.for.a·full.immigration.hearing·under 
INA scction'240: However,. if a ~t¢:Na~ay express~s·.afear, 
an asyliuil officer,wlll coriducni•credible.fear. interview .. and 
refer th~ case:t~·an.im~igr~iibnj~dgdo.r an asylum.~nd/or. 
Convention Agains,t·T\)rtl_!r!!·hearipjf if tbe stowa..yay nie~ts 
the credible fear .. standard: 

2. Cubans citizens or nation~Is 

3.. Perscins:granted•asy-lilmistatus. under·iNA-Section:208 

iNA'§iis(b)( i )(F).(Cubans 
~rryvi9g at a ~9E by airi: 67 
'Fe{ Reg. 68924.(Cubans 
.amvingby sea):'69 Fed. 
'Reg.488(}(Cub~ns 
apprei1ended within I 00 air 
· nii les·of the :border):· Office 
ofthe'.~ssistant . 
~()!nmissioner. Office of 
J[eld'Operatio.ns, US 
'customs and Border 
Proiecti~n .. ii-~armem oi 
Ctil;dwAsl'lt;;~ 'seeke;·s ;a 
:La!J(FHorder l'ort,; of l:'nny, 
Mcm~~andum for Directors, 
Fidd Operations. 
(Washington, DC: 10 June 
'200S); 6 pp <(,o'ubans arriving 
.~t.a'I~nd border. pon of 
cniry). 

4. Pers~ns·adniitt~d to.the Uniteii States a~1refligees under 8 CFR § 235J(li)(S)(iiil. 
INA Scctim'l-207 

5. Persons,admitted to the United.States·.as.Iawful.permanent. ;I(Cf.R § 235cj(b)(5)(ii). 

residents 

6. Persons paroled into ihc United States· prior wApril'i'; 
199.7 - ' 

7. Persohs parol~d'·int(J .the'.-\)ilit¢d Stat~~· pursuant to a.grant; 
of advance parim~jhai ,the:al ien:applied if or ana;oohiined:in. 
tl)c 'u n i. fed. state§. f.iri\>fto ·the:~ I icri: s·: dcP,~i'tirrc: f~o!Jl. ~rid. 

USCITIZENSHIP AND IMJiifGRATlON SERVICES- RAIO . - ' . ' '.' . ' ' . "• . " ' ' . Asv1.u~i DivisiON OFFICER TRAINiNG COURSE 
M,\RCII 7, 2013 · · · · · · ··clif:oiin.f: F'EAR' 
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return. to the Ur}ited.·~t.ates· 

8. Persons denied' admission•on charges, other than;or. in 
addii(o.!J.Io 1]'/A.Seciiori 2J2(a)(6)(C).qr 212(a)(7) · 

9. Persons applying for.admission under:tNA.Seetion~2-i7; 
Visa Wah;er Pe,rmanentf'.rqgram (VWJ>~) (t)ff~ctiv.e; 
October JO, 2000)' arid thOse who appiie'd toradmissiO'ri 
under the: Visa Waiver PiloiP;ogram.(also knm~;n;as 
VWPP, wliichexpirt)d April)O; l999} 

This .exemption .inCludes nationals of,nonNWPP .. countries · 
who attempt 'ehti)' b)' pqsing as nationals'qf,V:WPP 
countries. 

However,. indivi<iuals'scckingadmissioil~undcr the expired 
Visa Waiver ~ilo.! P:r9gram:,~il9~fJh~ g:orni,~geqcy plait ... 
·from May I; 2000.through October:29; 2000 were. paroled 
·into the ·United' Siates and.are·subjectto expedited removal. 

·1 0: Asyl\.rm•scekers aiiemptihgi'to•enter the:Unlted'States.ata, 
land·~!JJder..pOh·of entry \VjthGJant~da:,ffij.t.stfir~fiestat')ljsh 
·eligibility. forarfexceptionto·tlieSafe Third COuntry 
.Agreement; .ihrough;aThresn.ol(fScreening .. ihierview, in. 
oriler to·receivc·a'ci'edible·fear interview: .. . ' ' . .. ., _,_ .. ,,. ,.,., .. 

C. Historical BackgrouM 

I. In 1991, the'linmigration an.d .. Naiunllization Sezyice, 
dev~ lopect'. the· crea.ib i~. fe~( QfpcrseC:yti{lli st~ncia.r'd)t9: 
screen .for possible refugees amongihe)arge.nurriber.o'f 
. Haitiail .. l]ligi'l;lri!)!,WlioW~f.~,:';iri(ergi.~t~~~ilfs.ea;cJuf.iil'g}lie 
mass . exodus. following: a' coujfdJ etii t, in' Haiti., 

2. Prio~ to irnpleriletita,ti<?!l: . .o(t_~e;'!!,~Pec)j_t~sf~moY,~l . ... , 
provisions:of IIRIRA, credible·fear-.interviews,were first 
congucted b/JN.~ (Iiriinigf~.tl<?r\ al)g 1'/.a.'~urnli~~tj()rf 
Service) trial attorney,s and~later bycasyl\.rrri officers,.to 
assist the .district.director. ih. rnaking'parole detemiinations 
-for ~~tained aiie'hs, 

1 In .1996, tht!IN.A'was:anl~rid~d,.t<i.~a!J9\N·Wth¢;e~gedtt~o . 
removal :of·certain'inadmissible aliens, who would not-be• 
~rititleg•io im ii)1m.iw~tjM he.afif)g•gf!f'urtherrevieyv .uriles~ 
tliey·w~re able t6.esta~lish:a {redi)jle'feai'ofpersec~tion. 
At the.outse\;.expedited removal.was:mandatory; for 
"arriviif' aliens'" alid the Attome ;Gchcfalwas, iVcii'thc . . .,g . ··:·' ... ' . .. .•. ,, . '., .. Y: ' .... ,., .. g_, .......... . 
discretion: to designate. app licabilit~ ·to_ certain· oilier. aliens 

Sec, Matter of 
Kim!lgaSulldram,.72.l&N 
·Dec. 963 (BIAt999): See 
al~o .. Procedur~s M':mual. 
·credible Fear Process (Draft. 
,Ng<209,3), sec. IVL 
"Vi~a Waiver Permanent 
Pr9gram'': and Pearson. 
M.ic_haei·A: ~~ecutive 
Associate·Commissioner, 
'Office ofEield Operations 
V)~a \\iaive.~:Pi(ot program 
(V\>,Ir•rj Contingency Plan, 
Wire #2 (\Vashinj,1oni)C: 
t.riil'28, iooo), 

Tlic crcdiblcfcar standard as 
it is.:applii:d io interdicted 
migran1s ·outside the Uriiie~ 
·States is beyond the scope of 
·this lc'ss~n:plan. 

US CITIZENSHIP AND IM~irGRA'i'iON SERVICES- RAIO 
M,\RCII7; 2013 . . . . . . . .. . . 
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who have riot been admitted'or' aroi~d:anchvno'liavt!"n<it: , .. . ..., - •... , ; - • :"·,··-··-· .... , ,. p_ ~ ~-·'""··· (·· .. -.. ·--·- :,., .... , -
estab I ished to: the. satisfaction:ofan, immigration: officer. 
continuq_us phYsical pre§C.n~e i~)h<: !J~ji~a:SJate~;fo(i~e 
.two: year. period ·immediately.;folloviing:the'·inadmissibility 
detennination. Initially i'·!!xpediteq removal was"_()nly 
applicd'to "aJ!ivliig ali6ns:;, 

4. The credible fear screening process'was expanded.to· 
include the credible fear.ofti:iiture'standard'witli the 
promulgaiion ofthe Reguiatid~s d'once~ing:the - · 
Convention againsfT.ortlire.(CAT)ih~t;-~erc.pu~li~hcd.in 
the· Federal R~gjsteroii'Feb,fu~rfl9,,'1999; _ah~be~~rrie 
effective March·22; 1999. 

5. Designation.·of <>\f1er gn,iilp~.ofilli@s fo(expedit~d.r¥ifH)yal 

6.2 Ecd. Rcg.:l631i,io:il3 
(IV!~r, §. 1997{ .. . 

'64 Fi:d: lfcg, 847S·(Fcb: 19, 
t999(8CFR.§' 
20S30(cJ(3\ .... ',. 

a. ln)./ovember:-:ioo2;.the• DepartmenrofJustice. :?.? Ec,d: ~~g.;68.?.7~ (Nov. 

b. 

, P.ublish~d a§9ti~~:!'n the f~<;fer,a! R~g!sf~r-to,~xp~nd · .13, 2oo2): 
the.applicatiori'ofihe·expeditea rem:ovalt"provisiohs:or 
the INA to,certain•aliens whq arrived';in itie.(Jniied 
States .by g'e~; Wh,oh~·v~.not,~e~n:~<!ii!itt~q <)fpar!:>.le'[ 
and•who have not been present;.in•the:.United States,for 
two: years:.pfior 'tojhe· hi~dmi.s~!bi li.ty :ge.ieiinin.*tioi!: 

On· August J·:f·, 2604 theiEH·lS.fUriher expand~d the 
~pplication <,)f,~xpedited· rem,o~aliio aliens. detennined 
to,be inadmissil:l!e~ri4et;.sf:¢.tii?!1Pg!:? (a)(6)(CJ.of.(7) 
.ofthe.INA who are presenl in{ihe•u:s·. wiihoui'havlng 
gecn adminedotp~roJe([, Whil at(a·pprcbcria~d W.ilh:in: 
'I OO.air miles.Ofthe•land'.border;,andwh·o.havenot 
establis~ed io~the,satisfaction~of;,<m i,mniigra~ion .. 
officer ~~~t·tney )l~ye ·~~eu:P.nY:~i"a!ly· pr~S,e~rl~.t~e, 
U.S.· contihuously,Jor the:fourteen"day:( ,I tbday) 
periog. irrin1ediii\~l{j:,j'ior;;t(),'tlie ~ppreJ1eljsiori.. · 

.1~0 §2,!.2(a)(6){C) or 
•§21 ~(a)(7) 
s:u:s:c . .tl82(a)(6\(c):and 
.1 '(82(ri)(7) . . 

:(;9\ed: R~g. 4i#I.(Aug. 
II. 2Q04). . 

6. The·expedited'removal.·provisions:ofthe·rNA require that .iNA<§ 2}~(b)(.1 )(B)(iii)(i\i\ 

all aliens •subjectO\o ,exp~dii~d\remo~al,be deiain~dithr.()ugh. 
the erect ib 1 e'feafdctermi hati on unti J\temoyai;ui!l css · folliid 
·io havei credibleJ'ea~ of:P,~;sec'uii(m, 0~ a.c~e~iible f~ar,~f 
t_ortui·e. :Afte(? p~sitiy~:cre4il)\s.t~~rd¢!~rrriiria,ti9!1; !ti~ 
I C E..S pecial Agent-in ,Charge:,(SAG);may.'exerc ise 
.discrction.io paro!e:the_aiien:o~t,ofd,eJen\io~,..Tl)cre(orc,, 
the credible .fear·:ifiter:View pf9cess als~ provide·~' a. 
mechanism for·bHS,io:gaiher•il1fonnation•ihatmay·b.e 
~se4 bY the ICE,SA(:;'tci~mAk'e·p!n'ole:!i~teffi1iii~fi9n~, 

III. .fUNCTION' OF c'I~EDIBLE FEAR' SCREENiNG 

US CITIZENSHIP AND ~RAIO .. '• .. . . . ... 
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In applying the etedibh:ft;ar~st~rdiird, it'ls;c~iticaho phderst~n<bbe 
function for which the standard•was develqpcd, According io,a 
member of the Conference (:9riihjittee that cfaft§dJh~·standard;,"[t]he • 
standard .. .is intende·d to' lie-a -low:screeh.ingstandard. for•adrnission• 
into the usual full asylum process;'' Simil~rly, ,the:~re4il'!ldear,of 
torture· standard 'Yas designed ;to ·"~n:~ui"e"!hat'ij();alicn is ·rei)'\oycd 
fro;n:the.United States-under<,circumsiances ihaiwotild.violate:Aiticle 
·3 [of the Conventi_qn.f\'gainst Tofti.Jre]~itho!((~hduly d_isf!iptjtig:;l!ie 
issuance and: execution of.removaLorders consistent with-ArtiCle Jt 

Thc_crcdiblcfcar pr1)ccs~ s~rv~~·:ascreenihg~f~ii.ction:an~ its·.Riup9se 
is not to foreclose on· possible·.viable .claims,,butoto·dispose of claims 
;vherc there js no sigriificaiifP..os$ibiljJY::gfS~sces(T6 this e~d.• 
the asylum pre-screening officer (APsorhas an:affirmativc:duty. to 
elicit all information rel.ey_ajlt i.o;ihi: credible fear deierininati~n_; 
Where the law is unsettled,,as:whim:there·are.c6nflicting decisions or· 
no specific case that· is.oncpoint,.a•chiim·generally will•.meet:ihe' 
credible fcantandard. . . . . . 

It may be helpful to thinkpft~e.siafiqii:f4 a~}·net't~at wi.JI· cap~ij~e;*l) 
potential refugees·and individuals:.\vlio \votild.be.subjecrt6 tofture:if · . 
returned to their countiy of{cared·persecution or:harm., ·such.a: 
protective· net may_:~l.so c~'P,tl!rt,"~~t>ri-~eJug~e~;lina ifld!Yidl!~JS'_w~() 
may not be subject to torture: WHen regu!iltions were issued to· 
implementthe'cre~ibJe fe.ii'r:$.sr~e!1ihgfir.iC.~~s, .. _tll~:Q~P,aJ1meriiof 
J usti cc descri bcd'the 'nattii'eiofthe .credible' fear. standard 'as a: 
screening mechanism·ihat.sets: ':a low thresholdiof'proofof'potential 
entitlement. to•~s~iu)_ll; .n]~ny ,~li~ris ;~ho;P.~Y~ p~s~!!d rhe·cred,,\,~1£-(ear 
standard wtll-norulttmately be:granted•asylltm;" The purpose ·of:the 
credible fear s~r~enir!iis io ejlspre;a~;c(!_s~'.\o;a f):tll.hca'ryng:fqrJ!I 
i nd i v id uals . .who.qual ify ·under the standard: 

ln. cases where Circu!tc(iti,rts ~~y~J~W~#:c()i}tiisti~g\oe.cision§,'the,; 
credible fcar·dctcrmina"tion must.rdfleci the lcgal.:interprciation•most 
favorable to t~e iilien. · ~ ·· 

IV. DEFINITION OF tREI)IBLE'FEAROF PERSECUTION'AND ' 
CREDIBLE FEAR OF TORTURE'. . . . . . . . ' . . . . 

> • ' ' ,. ·; ' 

According to;stafute, the .term. fre~ibl.e f,qN-o.fperscc.utiqn"!n.C:!UlS. 
that "there:is a sig~ifi~iuitpq~si~ilicy1aali.i~g:intqi~cc9liiitith~ 
credibility of the statements-made by ihe:alieniih:.support·ofhis 
or Her claim and sticli otlieffacts-·as;are'l(nowri to th'"{Officer;tHat 
the alic~·could.cst~bfls!L~Hgibilr~ for:·a~yi~~-~~d~r Sc~tidn.· · 
208" of the IN A. . . 

142 Ciing: Rcc. Sl1491,02 
;(statement of Sen. Hatch) 

~cguiati9ns·.conccrning·thc 
t:.9~yention ~g~inst "forture: 
)iit,e~mRui~,H·.Feg. _Reg .. 
i§479. (Feb,! 9, 1999) . 

. (effec,ti~e Mar: 22." 1999). 

, ' 

~1feJ: R~g._IOJI2 (Mar. 6, 
'IQ97): 

•INN§'235(~ )_(1)(B)(v )• 

US CITIZE~SHIP AND bi~itGR-\ftoN,S.E,RVICES- ~AIO 
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Regulations provicJe. tl!4t.tl:Je· applica!l1:·!':ill.be fotiijd to ha~e. a. 
credible f~ar of torture~!( the applitant esn1blishes thanhereris'a 
significant possibility that.he pr.she is eligible for withholding of 
removal or deferral of rcll]oy~Ll)hclcr the ·convcntiqri f\gaiilsf 
Torture: 

V. STANDARD OF PROot:FORCREDiBlE.FEAR' 
DETERIMINA TIONS 

. . . 
A. Standards of Proof Genimilly 

The party whO bears the btli"deii ·or pr!Jof.J11~,srpersuW tl).e 
adjudicator of the existence of certain factual.clcmcnts·according 
to a specifieiJ "syindard ofproof,:· orde~,r(ee !'Jfc.ertaii"liy. The.• 
relevant stani.lard ofproofspecifies hi:iw convihcirig'of.probative 
the applicani's evidence·must:be. 

A numberofdifferent.siandards,of proofare;relevant:ln;the: 
immigration'context, and·.m8re.t!Jan oh(:.staildard,]11ayi!J~'applied. 
to ·evaluate•the:evidence lin :different:stages :ot;a single case;·or 
two .•. discrete issues: in:a ,single· proceeding. It: may b.e usefu,Cto 
think of these stand?td5Ja.s fallihg.~Iong:~ · contiri~tiqi,[angHig. 
from a verylow·siani.lari.lrequiring.Iiitle·probaiive evidence,,to'a 
higher standard req!liriiig'highJy:·prooativ~ eviden¢.e. " 

B. Credible Fear Standard of Proof 

In order to.establish·a credible fear•ofpersecution or torture,ihe 
applic;a~t m.u$1 sho~~ "jljgnjfi~.a.~rw~s~l?iJit):" ;~\Jat l}f,Q'f:s~.i 
could establish eligibility.for asylum,;withholi.ling:ofremoval, •.or 
deferral ofremova( in a full h,ea,ring_befQre;an,jinmigratio~r .. 
judge. The "signific.aii!1Ji()s.~ibjlity7'!_stan.d~fd y.proofr~qtiired to 
establish.a credible feaMfpersecti'tion or!tori.Ure,,must;be· 
applied ifl;,conjuh¢tion·wit,h.',tlie st~ij<i,~fd:Of.P.roofi:equif~flfor.the 
ultimate'determinaiion on eligibility· for. asylum; ,withholding·.of 
r~moval, or. protection under': the Conve!lt,ign _A,gail)§'t,To[!ure. 
For example;•iiforder to•cstablish a credible fcar:oftoiture; ari 
applicant;mustsho~ a'':signihc~rit,pos~lbiiH)t~ 1·ihai tie~~r she 
could estll,blisli. e.ligibiljt)lf()~.p:r()t~c~i\Jrif4n'der;the·(9.nV,~ijtioif 
Against· Torntre, i, e .. a 'fsigni fican t possi bii ity:; ·that: he .or' she 
could show a "clear firoba.bilii)"',of•furure .toriur¢• 

Neiiher the statute·nor·ilie immigration•regulations·define·ihe. 
"sigiii fl. cant .possibi 1 ity" st~rid.a·ra ofpro<if,{@q.tlie st~ryQ_iitd .h.as 
not .yet been addressed .in immigration case law. The legislative: 

8'(:.F:R: § 208;30(e)(3). -- ,~, "' .-, . ,• ... ' ' " .. 

see, RAIO. Training Module, 
r£.vi<tr~~<'e 

see INA.§ 235:Cb)(l)(B)(v): 
8'<;-:FR. §.20830(c)(:i) & 
(')' '• ~; 

See 142'Cong. Rec:'SII491' 
02,(Sept: 27;1996) .. -
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history i_ndicates t~at1ttie staJ14ard-"iS'.l~tt:n4ed tQ'b¢;a.'lo,W 
screening stanilard'for.admissioninio the usuat·futl asylum 
process," 

The showing required: to meet,a;·'~igpificjln't.possi~iliiy:of. 
success" is higher than',thc "riofmahifc:_stly un_found,cd~' 
screening standard favored.by.ihe t.iNHGR. kclaim·tha(lias 
"no possibility of success," or'ontx~~ "r)li!Jii).l~Iqrr:nere 
possibility of success( would not·meet ihe·"sigriificant 
possibility" standard. 

While a mere p_ossib(lity,()fs.4~~-~~s: is i!J~:~f!icient;t()iriieetlhe, 
credible fear standard, 'the "significant possibility ofsuccess" 
standard docs not require the,applicantto demonstrate ihaul\e. 
chan_ces ofsucce.ss.are mqre'liRely than' no( 

In a nori-iinmigr~tion co_riti:x,i, th~ ·~s,ignifi.~;i~(possibi)itf' 
standard ofproofhas'becn dcscribed·to:requirethe:person· 
beariitg the burden ofproofio '·'i:leJ110il~~rafe_a,subst'a'}Jiajand. 
realis(icpossibili(l' ofsu.~ceeding:"· Wtii.l~'Jhi!;~itiSliif\ti(ih'of 
the "significant possibility'''standard•was,proviaeil 'in a:non';. 
immigratigl)._tontex!;.the '\~iil?.~(@tiri[iii!fFeii@tic;.:Pi?~sibil{iF'· 
of success description.is-a'.helpftil articulation.ofthe."signiticant 
possibility" standard as:aBplicd.in the•credibl~fearprocess, 

The Court of Appeals;for.'the·.D.C:Circuiffound•thai:the 
showing r~qui~(!~ !o m~et:li."~~~stariti~J::.~n\fr~•ili¢tic po§si~i!ity·. 
of succcss;'·is iowcr thanihc':'prcponderance•o(ihcev'idencc· 
standard." 

In sum, an .applicarif.will. be;.aole:to·show ·a•significantpossibility 
that he or. she COlild-est(.'l~li~h,:cligjbi\itY.f9t;~,sx!~!J;; ~ith~?l.dmg 
ofrcmoval,_or protection uriderthe'G:onvention AgainstTortUre 

(~tatement of. Sen. Hatch). 

See· u.s. Committee on 
lntemationili Religious 
Freedo'm, Suidr on Asrlum 
Seek'eH; in Expedi1eil · 
'Riiin01·al- Report on 
:credibliJ fear 
Ddl!i·minUthlns. pg. 170 
(Feti. 2005); '!42 Coni;: Rec. 
·str49t-02'<Sept. n t996l 
(statement of Seri: Hatch) 
(noting that the rejected 
Senate bill provided fur a 
''nlani fest! y' unfounded" 
crcdiblcfcai standard). 
··Manifestly-unfounded" 
Claims. arc' ( 'n ''clear! y 
• lhtudulerif''or (2) ·:not 
•related to the criteria tor the 
.graritilig ofrcfugec status~" 

·t42:<::oiig: Rcc. H II 071-02 
(Scpt .. 25, 1996) (statement 
of Rep: Hyde) (noting that 
tlic credible fear standard 
was· "redrafted in the 
'confercticc document to 
address fully concerns· that 
tlie''morc probable than not" 
:limguage iil the original 
Hduse version ivas' too 
'r'e'stiiCtive"). 

·see.!lobi1es. ,,, Ainerex Rem
a'Cai; 180 F.3d 294. 297 
(DGC:ii. 1999) (quoting 

?ifolili'e.f;,.·: AliJ~iex Rent·il
'Car; 710 A.2d 846.852 
(D.C: 1998) (emphasis 
added) ·· ·· 

'Jd, (stating that the 
~]gJliflca~l p~ss.ibility" 
shindard."nced not-cross the 
thr~shold.ofdcriiohsiraiing 
'· '·"' ) '' ' ''' '' _- ' . :tHat.such:succcss:was more 
)ik~ly tha'n'i!cii) · · · 
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-····· 

if the evidimce'indicates thatthere' ls.a slibstantiiii arict.reaiistic 
po.ssibility ofs~cccss on ~he: merit~ b~fo~~;~~ im~igr~tio~j~dge. 
However, the appl icant'heed ri\)tsho~ tH~fsh~ .~!Is i gri:#f ~~an 
50 percent chance .that she could establisM:ligibility for relief-in 
a full hearing before th~ imrriigration;~ouii'. · 

C. General Considcfatii:ms 

I. Questions·~s toJio\V \hfsta~dafq i~applie(j shof!lc:[.!)e 
.considered in light:ofthe nature of thc:standard. as. a. 
screeringstandardt.o:idcntify a.ll.p,erspns who_could. 
qualify for asylum·or protection undemlfe Convention 
against Torture. 

2. When there is .re~s<;m~ble doubt re~afdiilg;alti~stle~that 
issueshould.be decided in favor:ofthe applicant. When 
iher~ is reasi>n.~ole do~bfreg;u-ding,the de<;jsioii;'thf 
applicant should be•deterinined to have 'ii'C'r'edi'bh~;fear·of 
persecution. Sudl·doubts;can·oe addressedin:a full 
hearing befor(an· iinmigrat[O,ri'jii~g~. 

3.. In de!etmining•whet~er~the ~lif!n:liasa credible,fear Of 8C.F.R:§208.30(e)(4). 
persecution, the'asy'iulll.offlcef shall;conslcic'r whether the 
alien's cas~ presen!s nqvcl: or uniquejssues:that merit 
cgnsideration'in a fl!ll:heari!ll~ befoje,a~'i.iJilnigr~tio~· 
judge. 

4. ·similarly ;·wncr~~ there: i ~ 9isa.gi:'9~i:iicn!:~mi>ii'g' th" .l1 riJ!.c~ 
States· Ci rcu i rCourts'of ;A ppeal;as to the proper 
interpretation ofa'legaLisst,~e, orwhere)he·claiin . . 
otheTWi~e rai s.e·s:l!n:,J:Iriresol\i~d.,i s§ife!<?.Q\l.~ ,,g~ner~li y;~~e • 
·i ntcrpreta ti on •mostJa vorao lc to· the: applicant is .used~ when 
dete,i]ninin·g wh¢tlier:the app!ic.~i\t'n)~ci~;.the cte~ibl~ fear 
standard. 

D. CredibilitY 

.1.. The.officcr:must makc.a detcm1ination:wheiher there is.a 
significant pqs~ibi li ty tlj'a,.,t tne3~pp!i c,~rit .wol!la)e· fqyjjd 
.credible'in· a full asylum and :withholding hearing(before 
an irrimigration:judgc. · · 

2·, . Crepibility is disctissed ih greater detail .in :S_ectidh. VI :of'ihe 
lesson,.below .. 

K Identity 

1.. Anapplicantmustestablish .his or hefioen!ity v.(ith a 
See, ·RAIO Trainlng:Moduie,. 
·keJ)li;~'eTO~/iiiitiOit · 
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reasonable d~gfee o_fcertai,nty,: :(fedib)e !estiri1o:nY'~lQJ1~ 
can cshblish ·idcniiiy. . 

2. .in many cases, an:-applicanLwill-not:have·documentary' 
proofof identityor;nationali!y: }he· ot!iCer mu~t:eli.~it 
infofir!ation in·'order to cst~blish't.h~t there i$ a,signifjc;mt 
possibility 'thahhe.applicant ~rll.bc able to credibly 
e~.tabl ish. his or,her: id_entity'·i.ir~. fulLa~Yll:!mo~'»'.it~_nrild,ing 
ofrernoval- hearing. Documents such 'as' birth certificates . 
. and passports: arc a~ceptcd into evidcnce.ifavailablc. 

3. After the.crediblefear inten;iew, ihe·in'fonnation:.obt'ained 
by the ~sylun) oft!ceffiiaY'~e.lis~!,l ,by the \C:::E'SAC: to 
determine whctheno parole a detained alien/The-ICE~ 
authorities.iri .charge O,fdetainipg:!Ki; al,ieri must,be . 
satisfied that ideriiity is established before granti~!t,parole. 

Vt CREDIBILITY 

A. CredibilityStandard 

To meet 't~e .creoi~l,e:fear $ta11dai~;:aij appl_ic.ii!ihnusJ:~s.tl!b)ish 
that there is a: significant possibility.that·thc.•assertions 
underlying his or her claiin coulo:.be found credible:in a;full 
asylum oi'~it_hli<.jldi~g;i)f;relpovat:lfeiir,ibg: T~_(s'Jne~-u.s',t@: . . 
there· is ·"a substantial and,realistic_possibiliiy" thaLihe. applicant, 
.will be foundqcdil:il,c'!ih,\l.fuJI M~f1i1g; T!Jc af>kljcan.i.:40.es!101' 
need to· establish a "Clear'probabilicy,"'(i:e!, iliat:itis "more 
likely than not,''),ih<ll liis.:or her;te_sfitn(myp.viitb~ fqund 
credible'in;a ft1ll hearil)g, J):l.~·slgT(lfl~i[~!ipiJ~i!~ilii}(.sta~4a:rdis. 
highcrthan:thc'~'not.clcarly fraudulent" or. '-'notmanifcstly 
unfoiinded:',s'tahcj~rg'f~yor_ed:by:Ul\!HG)t. · 

B. ·Evaluating :credibility;irt a'Cr.edible·Fear•lnterview, 

L .Guidelines. 

a. The screening:function•of.the·cred'ii)ldear, 
dcte_rm in~ti OT)'i~:i_IJ,lpOr!ant ,fo ,rCmJ:IT!bCr ·when 
eValuating creqibilitY: 

b. Beca4se the cte~tbl,e ft;~i' M\~ifui~~tiO,~'i~·a.·~~(e~r}ng 
process~. the: asy l urn' officeridoes:not•. rnrikc the :final 
q~termimition:a~i't?·~v.hethe[:tn<:,·appli£~ri(\s1cr.~di~Ie,, 
.The iilim igfa:iion j tldg~ maKes: thai 'dbterriliiiatiol\- in 
the full hearin9 on.the•,menis:of'ihe•claim. 

Noi~: .Ailhough·a,sylum 
:oftkcis and'imrili&'fmion 
:judges may determine that 
ari.asylum-applicant' has 
established identiiysolcly on 
'the basis-of credible 
testimony, ICE ma{require. 
docuni~ii1iuy evidence for 
thc;piirposc ofgiitniing 
'Pilrol~. · · · · · 

Refer to.·sectioriV:;'abovc, 
·on the standard of proof in 
credible.fcai detenninaiions 

USCJ'I'IZE!'ISI:JIP AND IM~11GRAi'IONSERYICE;S- RA!O 
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c. As long as thcrcisia1sigriificani possibifiiy thahhe 
app,lica'nt' .. i;ouldes~ablj~~ ifi,:~:full:li!'aring't@;\he 
Claim is credible; unresolved questionsregarding.an· 
app lic,ani' s .cre~i bi I it¥· sho1,1ld·poi:.be tqe; l:>l\sis. ofa · 
r'icgative.cr~aible. [car qt;:terriiin~!ioTI. 

d. The asylumofficermu§t g.atli;e(s~fficierit infgr:Jliatipit 
to determine·whetfier- the•alien.has a credible.fear:of 
pcrsccu~ion ortor\urc: This. includcs:thc idi:11'tif9ing 
ahq·evalu~ting:iss~efrcla~eq tg the appliC~nt;~,, 
credibility. The·applicant's credibility shouli.t;be: 

. eyaluatedp~ly after alrinf()lir\~ti§n r~lev[\nt to·the 
claim is elicited. 

e. The purpose.of evalllating ahappibnt's credibility is 
solely to.determine eligibility f6r.a;fullasylumand 
withholding hcar~Nl: JHfasylli,pl offic,ef,l~p¢rs~n~I .. 
opinions or moral'views rcgardin·g.an,applicant should· 
not affecitlie,offic~r's decision, . .. .. , . 

2'. Fadors:to Consider 

. The same factors iha(are considered when detern1intng 
credi~i!ity in atiiasyNJ'i! o!;:\¥ithb'Q19ilig,()f:remq\:~l ·· 
adjudication are ev~limted:'lti•ine•credibie fear 
determina.tion. 'However, the.applicant'in;the.qedible.fear 
process ()11iY n~~ds·to es!abli~~ :trat:ih~re ;is·a)lgni fj~~.ti.t 
possil:ii liiy :thai. the:assertions·underlying·his or her; claim: 
'couldbc·fouhd.l:rcdi!Jl.e ii\1aJ!l!l•.asy]ijiTJ.or:wit~hol.ding:of 
removal hearing. 

·a. The asylum·' officer, c(ihsi.~eii.fig;the'J0t*Ii,!Y o.f:t.he 
circumsiances:and all reicvanH'actors;·may base a 
credibilitY de.termiJ1atii:iil on: , .. 

(i) tlie .dem~anor, .candor, or responsiveness·of,the . 
. applicant; 

(ii) ·the itiherenfBlausil:iility·ofthe·l)pplicantis 
account,. 

(iii) the consistency between iile:applicant's .written 
·and onil:s!!Jtetrie:nis{wheiley~r fuade.:aild:~hetlier: 
or not'llhd~r \)ath; atfd consi(iering the 
.circumstances;under which'the:statemenis:were: 
· m11ct.e ); 

'See,RJ\10 Training Module, 
"/''''" .. '·- . . . . 
,Q:~tJiNii~v. 

'INA·§. 208(b)(I)(B)(iii). 

<INA§·208(o)( I )(B)(iii): See 
1itso; RAIO:Trainilig 
Module. Gt'edihiliiv; t(;r a. 
,inore iietailed disc~~sion of 
!Iiese' factors as the)' are 
consiueied ·;n asyliiin 
adjuaications: .... 

US CITIZENSHIP AND l~t~itGRATlON SERVICES- RAIO 
1\1,\RCH 7;2013 . . . .. •.. .. . " .. 

As,'tti~iD't\•isto~ dFNCER TRAI~i~':c' COURSE . ' •' '. ,. .•• " 

·CRF.t>iBLE FEAR , 
16 

16 

AILA Doc. No. 16082230. (Posted 8/22/16)



(iv) t.he:iri,teri\ai'c()nsi~te·~c)iof<:~c.i\ .. ~.4ch st~tel)ie~t •. 

M the consistency ofsuch statements wiih other 
evidence•oCrec'ord (inCluding 'tlie repohit6fthe. 
Depa~t~ent ~f;State:on: c6untry conditl6ns)1-and. 

(vi) any inaccuraci~s,or false~oods in,such 
sta_t~t:ncn ts, Wi th9!J:\' reganf to whether aii 
inconsistency, :inaccuracy ,'Or· falsehood .goes:to. 

·the heart (>fthe'appiic'ani's ~laiin, or arjyq\h~r: 
relevantJactor. 

b: When <;!Jnsidering'tll~ tota.lity'\)f the 'circ~rri~tancesTii 
determini~g whether there is a significant possibility 
that· the assertion~ u~d.erly[ii& t]1e'apJ1licant's claim 
couta be found credible•in aJull'.asylum or. 
~!thliqlding ·oJrem.<tvaLhearjfig @: '(ollowiii.g:fa¢tprs 

·.must be considered.as .. ih'ey. may lrripaet an applicaht?s 
abili!X topreseni his or: hen claim> 

(i) trauma ihe.applicant<has:eni:lured; 

(ii) passage ofa significinit.amoiint.Of tiilie since ihe 
described;events:occu!Ted; 

(iii) certain cultural 'faciors,:and·ihe·challenges 
i!JbetenHncri5ss:cu1!!1f!i! c.oiii:mu!Jici\ion·; 

(iv). detention ()fcihe,~ppiii::ani;·. ,,. 

M problems:between:ihe·.inierpreier and.the 
appjiciuit; j_~_cluqing propJ~In~:~~sul(in.gfrcifu. 
differences;iri: dialect: or.; accent;· ethhi c ·or t iass: 

.. diffe~~9ces, or.oth~r ~iffe~ence:thai.l]l1JY affect 
·ttie,obji:ctiyity;oft!ifiii_terpr~t,ef.9.~·t,lie,. . 
applicant:s.·comtorilevei;:andi 

(iii/ tinfarni(ia,Iit)', witlfspe,a~e,I'p!foj)e;technology;,t,he. 
use ofa:n internreter-iiie:aPI5llcant cannot.see,.or 
the .. l!se, of an inte'nreler.thatthe .appliCant .docs 
· riot·Rn·ow personal))-;: 

Th~ considerations lisied.,above,.and·any other-factors. 
fclc.vant;to)he applicall(s.libiJitytoicc~jl,arig ~ew~· 
events,. must .Be •considered' when.evaiuating, whether 

See.a/so,.RAIO.Tmining 
'M.~ct~I~, in!p;.v[ewing- -
,.S.!in'! w>~;.~, of Tortu r~, 

Detention can especially 
afr~d ~pplicanti ;vho were . - . . . 

. detained and·mistreated.in 
the past, triggering memories 
;ofpasitr~uma, 

See,iRA!O T_raining Module, 
.iitie!.''i~>yf!}g' Workiitg wi!h 
:9nJ11i,erpreter. · 

.Asvlum officers must ensure 
•tl!at p~r~~~~ ~·it~ potc~tial. · 
.~.ia.ses.~g~insi applican.ts on 
.the grounds ofracc,.rcligion. 
~~tioriaiiiy, membership in ; 
pariiculaj social. group, or 
political opinion arc not. used 
;;;'iriicrj:>~~tcrs: See 
•,•' ' '• ' ' ! \' . ' ' 

.Inrematiorial •Religious. 
i'ie'eiloi;L.\ci iii'I998,22 
u:s.o. ,.; 6,w(,i) (1999;: 

·RA:io Tniirli;;g.iv!Od'ulc: 
IRF A (fniernati~na( · 
Re!ik!o~s f~~eci~1;1 At). 

US CITIZENSHIP AND bl~iiGRt\TION SERVICES RAIO 
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there is a' sigriifiearit possibility tlie:appi'icannr 
tesiimony ~~~ld be'fo.und-cr~dilli~ ih a:fiiii'asylum,or 
withholding hearing: 

.c. Making a Credibili~ De.terminatiilll 

I. In making a ercdibility'&tcrmihaiion, the officc'tmust 
cv~luate ~hctli~~ there is~ significant possibility:that,the 
applicant'stestim9!1Y'co~l<:l.,6~ fouJiq cfedib[e'jn a ftili 
hearing before·an immigratiort]udge, 'i'he,officer,musr 
.consider the totality·ofthe eirqJI}lsianees avd all. relevant 
factors when evaiuating.credibility, 

2. The testimony shoul<;l ~(~\:l!J4~t5!4 .. !n.terms of.itsj~t~itJ!!l 
consistcncy,·its.consistency·wiih .. prior statemcnts,•and:its 
consistency with,kilowri coiinfi'y c.ohqiiic)n~: A P,,ositivc 
credibility finding means thaMhe eviderice~is su'ch'that 
;there is a significant possibiliiy;ihei'esiimony couli:l be 
found credible iii.a full h'earin"·, Ane ativecfeaibili ··. . .,. ' ....... ; :" . "":• .. ' ~g· ..... ·-· ·• g,, ·: ·} . ~" ·-~.·,fY\.. .. 
findingmeans.tliatthere:is.nota significanrpossibility that 
the. applicant' s.testimorx c~utd,;bdoun.d;c~~4ib!e)n ~fuli 
hearing beforeari:\iinmjgratioh;judge: 

3. .. An applicant who presents:inconsisieniinfo~ation must 
be given ari o·pporttinity t<?A9gt~~i(a..nd ~Ji:plain all ... 
inconsistencies during. the· credible·.fear,,inier:View. The· 
asyl uro · offi~~r:m.\l~t:foll ow ·.tfp oil a 11 i n~orisi~!~~ci eS'.l:iy 
making tlie·applicanraware ofeilch.portion:ofthe 
testimony thatraises. credi.bility c.oncems, and the reasons 
the. applic~nt ;s.· \estirpoijx;i~'iii ·q~esJio,n! . Th.e,apriicart 
must ·also be ·given.an'opporthnity·to· explain- any: claims' 
the. officer,deem~rimpla.~~ibl(of:iacking i~.c!eJ:Jil, 

.a. Minor inconsistencies• and inconsistencies•that'aremot 
mat<:rial to '.thee I~} m. w.illnot.b.e ·spfftCien(to~ tindanr 
appliCa'nfriof,cfcdiblc'iif'thc crc<liblefearcontcxt: 
These inconsiste~~ies wiil'be ~xpl~rea qy the · 
imnii 'ratioii"ud ·e·in:tlie full as lurri arid withhold in : .. g ..... Jg .......... Y ................. g 
hearing;. 

b. Material or significant•incgnsisie!]cies:th_11:tJmv.e·not 
~een adeqtiatcly:r~sol\i~d diiripg the crepiblci~e~r
interView·may be sufficient to;suppori a·negaiive· 
cr~dibl.e'fea:rdetel1nimitiori: · · 

4. .inconsistcncics'.bctWecn the:~pplicant;s initial statement to 
the: Customs imd 1 fJ.o~der- P,rqtedi()n:(q}3P;):i:>fficer·iliicl'liis 
·or her ·testimony 'tleforethe>asylumofficer mtist:be.probed, 
Such:inconsistencies>may: fom1 ihe .basis Of a negative 

&e,f¢;f.;~, § 2j5J(~)(4) 
(stating thatifan applicant 
·r~q\!_CSt$ asylum.os.qxpresses 
a fear ofr<:~m, ihe 
"~xamining in1migration 

US CITIZENSHIP AND IM~iiGRA fiOS SERVICES- RAIO ;fsvuT.\i o·tvtstoil: OF•'tCfR TRAtl'iNG CouiisE 
!\>!ARCH 7• 2013 .. .. ,, . . . . . 'tlit:oilit:E FEAR 
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credibility deJennjmiij§p ifi ta~i_i;g)!]to ?.c63~~~'~P· 
explanation offcred.bythe·applieani,.ihcrc is,not•a.• 
signi fi caii! possibility' ihat'ili~!iiP.fi!i~~~·t.,~ou ld ;e~fab !ish jn 
a full he~lring tharthe claim is credible. 

Note, however; ~hilt the.§\yorn stateQi~i\t cof!1pic!e.4~bf¢BP 
(F.onn ·I-867B)·is·noi.'iniended to. record' detailed 
information abpiJI)nY fea(~fpers.¢ctitiiiQ o.r tohllfe. Tl.i~i 
interview. statement is intended•to.record whetheror.,h'ofthe 
individmil.has a. fear, not the nature or details surrounding 
thill fear. 

A number of federal courts haye c;i.llti.cm~d adjudicaJor~ to 
kcepjn'mind the circumstances under which an aticn;s 
siaicmcntto an:ipspe~t9ristllkSn .~vher:¢o.nsiq¢rir\.g . 
whether an applicaht:s latertestirriciny:is consistent with the 
earlier statement. ,factors. io keep:in.mind include: I'). 
whether. the<ques~iorys .iJ,oscd;~(Ri:frfo,f'C_r\.\TY/of- pl.~~c of 
apprehensionwere·designed·to•elicit the·details,ofan 
asyhim. claim, aiid,w.ht;:th~r the .. iffi~igraii)jp .offtc¢fa~ked 
relevant follow=up•questions;.2).,vheth·enhe alien was 
,reluctant or afraid,to revealinf&mation during ihe'tlrst: 
ineet!hg·\\fith U.$:· :Offi~i~I.s.:~c~~\ts¢ of p~§rabuse; a,ii(l3) 
whether thelnterJiew·was.conducted.in:aiianguage.other 
tlia~ the.applil=~n.t's paiiv~)ai)g'iuig~~. · ··· 

5. Ailreasonabfeexpianadohsmust'Be coiisidered.in:rea6hiiig 
a dete;,niha.tion on' hie appilcanCs credibiiicy. The a~)dum 
. officer. heed no(cfedit :an'unr~a~oi\ab le e~p lar\~tig,~:. . . 

If, after providing the.aRplica,ni wi!q an.opporiunity to, . 
expJai!l or f\!SOfve ~p)"iflc{?f!si};tensi~s,'tt[e l:>;fncrdipgs (ti3\. 
there is a .significant possibilitylihe applicant cou!H. 
establish in,a'full heafifig !lia.tj~efe·is;a reitsoi1a_ble 
explanation for· the inconsistencies;•a positive ·credibility 
:deiennination wilLgenenilly·be,appropnate. · · 

' . ' . ' . 

:1 f, however; the:applicant;fails,tO:providetan explanaiion: 
. for a ~llbstluitial 'or:m'at¢ri~l 1ii~<>,ii§ist~~~y. i)i"t~e,'offj¢er 
finds that there is'iJOt a significantcpossibility that-the 
.applicant could.cstabli~h;a;r~a~onab.le:cxplii,natie,nJor.the; 
· iriconsisteiicies .. ih.a filii· heari~g;a .r\egativ¢ credigl§•fear 
detenninatlon will:~enenilly'be appropriate. 

D. Docilnienting a .Credi~jlit)'D~tefiiiination 

.·officer s·hait record stifncient 
· 'information in ihe sworn 

statem·ent.to estalilish.and. 
record· that the ~lien has 
:indicated· stich• intention, 
.fear; or concern/and should 
1then refer the alien for a 
credible: fear interview) .. 

Se~. B (/I as)/ bra nl a I ii:i Ill: 1', 

·JNS, 143 F.3d 157 (3d Cir. 
1998); <;(. Rainsami:iJcliire ,., 
A.,·hc,:ofl: 357 F.3d 169. 179 
(2d Cir .. 2004) (discussing in 
detail' the limitations 
'irlhcrcm·iiJ the iniiial 
:intcl'\;lew prOcess. and 
holctTng tliat·the BIA Was 
9.ntMcd to. ~ely on 
.fundamental inconsistencies 
between the applicant's 
aiiport··intcrvicw·statcmcnts 
an,d.hls.hcaring testimony 
\vhc~c the applicant was 
:provided with. an interpreter,· 
and given ample opportunity 
t<) cxplaii1 his .fear of 
pers~cution.in a careful and 
non-coercive intm•ii:w). 

VS CITIZENSHIP.AND IMMiGRATION;SE.RYICE~ RAJO 
MARCH 7, 2013 

1\::SvJ.li:\iD'IvistON OFFICER Tt!.\t~if.ici CmJRsF.· 
. . . . . .. CRF.DIIlJ.E·~·EAR 
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I.. The asylum officcr'musi-Cicariy. rccord'in the i"titervicw 
notes tli.e que~tJons useq t() info® t~e ~J:iplic~rit,ofa_riy 
relevant ·credibility issues, and -the applicant's respoilses'to 
those. 9uesiions. · · · . 

2.. The officer must"specif)rin•the writicn case analysis:the 
basi~ for the neg~tiv~·9r~'Qil:iilitffiii~jilg. In t!l!! neg~tiy~ 
.credibility. context, ihe:officer-must note any portions: of 
the testimony follnd: npt,cr9~jple; ibcludiilg.ihc ~pecifi~. 
·inconsistencies,, lack ·Of detail O'r::<other faciors;aloilg•with 
theapplicant's.~xplanation.ana•.ihe.~eason ihe.explanati.on 
is deemed not to be rea$o~al)le: .. 

3. lfillformatiori thaUmpugils the·applican~'s:testimony• 
becomesavailable.afterthe ihterview btitprior.to serving 
ihe credible-fear determinaiion,.a·follow-up interview·must· 
.be s¢hcdi.tled'!o 5o I! front th'£·;~ppl ic~~t~ithJhc d~rog~~ory: 
.information and to provide ihe applicantwitli:an 
opportunity to addressJhe a(jy#§e;i)if(J@a!(oil. 

4. Notc-taking.procedurcs for;credible•teariniciYicws, as 
'described iii' the Credilile Fear Procedures Mainial,' must' be 
fbllowed. · .. •· . . . - · ·· . • · · ·· . · .. · 

VII. ESTABLISHING A (:R..-:DIBLE FEA.R'()f'fE~SF;Gl.JJIO~ 

A. Persecution on Account. of a·Protected,Ground 

I. Persecution i>il.~cci>~I1t:of'lq)rqte_cted,gro~rH:t!iie~rfs.seriqus. 
harm or suffering inii'icied·upon:an:lndi,'iduai:on'accouni, 
of rae~,· religion; ijatj.sifiali!):; ii}~ll)b~r.ship'[n'aj).a!til:.Hiaf: 
social group;; ot political opiriioil: The'·ageht:ofpersecution 

•may be:.eith.er .. ihe·.govemmenf.·or-~inon-govenlr,nenial 
entity: that ,tJi'e.• gov~riiii1e11 ris: l!il lfi! I ifig 9r. ~il~ble;rl> 
·control. 

2. Aaetenriination whether the:harm su'ffered or·fearedis 
persecution>Qn·.ac.coutit. ofa:protected:ground' has two. 
components: 

~' The harm o~. SIJf(erjJ1g p~~~~~e· ~e(io~s;.iderit,ifiabl(!;, 
and'assessed on' individual circumstances, 

b. The harti1 mii.~t<l;le on <ifCQUilt's>f.ra~~.,reiigidn; 
nationality; membersliipiin a•pariicular,sociatgroup, 
or. politi.cil opinio!). · · ·· 

See,-f>rocedures Manual; 
. ciedible F e~i. Pr~c~ss. (l)rnft, 

'· '"('''"'?. ' . . . :· ~ 
J\lo~,;-OO~),,sec, 111.£:~ .• 
"Note-hkihg'by tlie APSO. 
During a Cr~dible·Feai · 
·rrii~fvic\V .;. . . · · 

.~ee, RAIQTr~iniog Module. 
;Pelse(·utiini .. tOr a'more 
complete,discussion of 
·.persecution. 

US CITIZENS HI!' ANI~ l~i~iiGRATlON,SERY.JCES -RAJO 
1\.1,\RCH !; 2013 

ASVI.lf.<ii D.IViSIOS 0Fiii'cER TRAiiiiNG CoURSE' 
. . . . :CREDiiii:H'E,\R· 
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J. For an·a·pplkiifit to est4blisp·a·.cre.~ibieJear ofpe~s~~!iJiofi; 
.there must be:a·sigriltibntpossibility thai thc:appiiCani' 
cou.tct esiabti~h in: ~.tuJI'<!~Yturj:lme~Hng.thatm~·~~tjri ine 
applicant suffered or fears constitutes .persecutionron: 
account,ofa protected:g~ouncl. 

a. There niilst b~ a §ignificarit p·osdi~iiicy that•,the 
applicant could establish in a;'full, hearing'before.an 
immigrl!ti.onjtldge)hat the P.l!st.or f!!~.tedhartrt i~ 
serious enough to.constihlte persecution: 

'b. There must .be a significantp?~s.ipility thatthe 
applicant;couli:l.establish in· a full.hearing before an .. 
immigrati()n j~idg'ftij~t ~~ce,.:r~)igipn, naiioriaJity, 
mcmbcrship;in a particular-social·group, or political 
opinion was or. wiH'be ~!-least <,ine 9fth~ ceiltr'al 
reasons forpersecuting the applicant. 

4. The following:~r~ exaifiple.s'.6f,p:!1J(Qi" (~~rectoM@J~ij!Jus 
enoughin some.instances:to lie:deemed·_persecution: 

a, Certain·vio.lations oBiln inaividhal;sYcofe or 
fundamental :liuman rights, such as: 

.(i) genocide; 

(ii) slavery; 

(iii) torture and.otfiercrud;,lrinuman,'.or dCgra<Jing. 
treatment; 

(il~ prolonged d,ete11tion wjtff9.~t •iio,ti_ce<bfi*Ji 
opportunity to•contcst.tlic •grounds.for ociention; 
and .. . 

(v) rape ancl other sevete'sexuai .violence,,such as. 
forced;fem~le circumcision,and other:forced 

,getiita) fl.ili!ilii~iim: 

b: Cumulative.acts;of.discriinination•.or:liarassment,'if 
th~ ad. ;,terse • practi~_e§ \>f/freatfhen,t :~cc~riJ.iihtt~s .oi 
increases'in'.severity]o·the·exterit'that:itcleadsto · 
conscquenc,es ·of ll.· S\lbSt<!_nti ally • prej udic ial.nllturc; 
such as· · · . . , 

(i) serious,resirictions on ri~ht to earn a~livetll\ood; 

{i i) scfioijs restii,ctioh.~,P!l ,th_i:;~c~ess ~to-tiofi'ij~lly 
available educational facilities; 

·see,:RJ\IOTrainirig·Module, 
.'PCdeCzlfiOii 

US'CITIZENSHIP. AND 1:\ISitGiiA'i'ioN SERVICES- RAIO Ashu~i n·tvisroNOFii.icEii Til,\ iNtf.:d couRsr. 
M,IRcn pou · · · · · · · · ·· • "' • • ' ·, ,, ~· . ';1,. • . 

CRF.DIBU: FE,\R 
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.(iii), <)rliitrar)ilq,terf~re!lt;e.:w.\tn:ptiyacy;•. 

(iv) Tclcgaiion.to.subsiandard dweliings; 

M e'ilfcircea'sO.cial or ~iviJ:ina<;:tivi~"y; 

(vi) passport ilenial; 

· (vii}- constant su~cillancc; 

(viii)pn:!ssure··to ·become an:lnforrrier; 

(ix) confiscation.ofproperty;.and 

M. arrests and deteritiqns bas~a:.gn).IIegiiiiiuite 
government·· action or. marked by:mistrcatmcntor· 
excessive;duration. .. 

c. Other forms ofhar.m;'lncludirig.pliysid.iabuse; may 
amount ;to persecution: 

(i) Substa~tjaFe~orioMic harin 

(iii) Forced:aboriion or. sterilization 

(ii') Serious harm:'to•:tarriiiy·members 

B.. PastHarm• 

I. In general,~ fi'nd_iri'g thiitth~rfl~:a·~f!W/ficallt:ppss~Bi.i.!tY 
that harm cxperienced:in:'ihe;past could bc~considered· 
· persecil!ion on. accduntoJ:a, prpi¢~teq gr<J:U!19 in. a ;flHt 
asylum hearing 'is:suffident to•satisfy the credibi~. fear 
standard. T-his is because the:applicant in.such.a .ca~e. has• 
shown .i! sign i fi i.:ari). pp~slbi fhy io'f'e5t~!jiiiih i ng. in' a fu) 1. 
'hearing that~he.or,she;is·a.refugee:and'a fuii asylum 
hearjri~. provi~es;tlj~' better, (Ve~lii!iiisin to f:v~Ihat~;wliether 
·or not the applicanl'therits afavorable.exercise.of 
discrction·iogrant a~ylum. 

Scc,.RAIO Training Module. 
Pei'secution. · · 

:ft.F".it .. ios. i 3(b)(.l liiii)(Ai 

2. However;•ifthere~is eviden'ce so·substanti.~l'tliat there kiio 
si'gnificant possibiliiy.;offiJture pe~secution pr,pihel,' . " 
serious:ha,:in or:.that;\h¢r~:~i'fno··f¢~~ons:t.o:W:!l~(asy([m 
based on ·the severity ofthc_pasi persccution,,a;negativc 
credible fe!lr determiriaiion miiyJ)e:appropriaie, . ;ltc:F!R,,ios. i3(b)(ll(iii)(B) .. '''" ,, 

3. Factors such.as'theapplicani'disk·oHuture'liarm~.chan~ed 

US CITIZENSHIP. AND IMMIGRt\TiON SERVICES- RAIO 
., ' . Asvui\1 D'lvis'ION OFFICERTR,\iNiNc'CouilsE 

.. • .. . . ... , ., "i::REDiliu: FE;\R' 
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coildltiotis:ip thelappiisant: s'coun.tfY or )n the ~jip)ica:ri!) 
circumstanccs,,and:ihe applicimt';s abi,lity to safely. relocate' 
wit~i!J}hc co~ntry are g~h,erally riqtrl!\evant,t(J.tlj~ 
credible'fear·detennination;.·ifthe.applicant has.showri~a 
significant possibility·ofestablishihg'in.a full he(lring thai 
he .or sh_e is a ref~ gee l;mscd on)a~t persecution o~Accoyiit 
of a.proteciedground. However;'ifthc evidcnce,that:am 
applicant coul<l ret~~Qnably felo~aJe: withir)tti~ cpu(1tryj~:·· 
so substantiaJ..that there is no significant possibiiity··that.the 
applicant cqt~ld cstabli~h.cligibiliiy for.~syl\)m'in a fyii 
hearing,·ancgative cn!i:lible f¢~r.detcrminatioriinay ~e 
appropriate. .. . . . . . · . 

C. Future.Harm 

I. When an appiicai1taoes !lot.clalrti to'iuive suffered·any pasi 
harm; or where;the evidence is insuffiCient io establish a 
signific,ant,possibilityth?t ~ny'h~rrn cxperi~nccd.i~'th,e· 
pasH:ould 'be considered .persecution' on: account 'of: a' 
pr~t~§ted grou#il,,theAsylui$ offi.9~f)}lllst ilet~~in~; 
\vhether;there:is•a·significant~possibilicy:the appliCant. 
coui(Lestablish a \VCII~foundcd fear. ofpersecution in a 'full 
asylurh lje~fing. · 

2. The applicant wiU:meet'the·credibldear standard based'()n 
a ·fear of fUture·harnr.if th~;d~.a ;lgn'ific~ritpo~sibiii\Yjtl;at 
hc:or she could es.lablish in .• a·fuU:hearingthafthere•is• 
'reasori~b!e pqs~l~flity {hat· ~.e;or~~e·wlil. be ·per$~cute~'qn 
account of a protected characteristb Asylum officers. 
. should. c 1. i c.i t·aho C9DS\d~t~ iii foriri~t!?.h rc}~!iilg, t§. the fotif 
. prongs of the modifiedMoghai'rdbitestJor well7 

roundedness: ·possession,,awareness;,capability; and 
. inclination~ · · 

3. The.applicant,does:not needito:showihat~lkor she, may be 
singled otit inoi,yidl!al)y'fo(p~:;tse§Li!i!l~, A pi)sjtiye 
detennination:ofcredibie.fear;of.persecuiion:maybe .'found 
if th~ evidef!ceshows a·signific~nt,pq~si~i!iiy thaiJhe 
apP.licant co~ld estapli~m:'in~a· fUll :asylturihe·aring'!h~.t, lie or 
she.may be.singled:out for.persecuiion,:or if.ihere:is.a 
patte111. qr pra~iic e;9 f.Mi's.ec~ ti<)h' of ihd.\y,idira.Jf~i rpi liirly 
·situated to the applicant: 

D. Nexus. to on~ iir thtdive'Gro•nids ·List~?d iti·the. Refug~e 
Definition 

I. The APSbis:affinnalive}luty toieliCit;afi!information 
reI evant.io· the.l_egai·,<Je'ieiTiiifi:ation .istparii.cti)~tlr· iin~pri~ri( 

.Sqe, \0IQ ,Training Module, 
Weii:F oun'ded Few:. 

'§eeAtitier•r!fAfogharrabi, 
'19'I&N Dec. 439(BIA 
!987); ~;modified by 
Ai~'iriw 6j K;,s;;,ga: 2.1 t&N 
D~c: 357(BIA !996). . 
. ' "-'. ' ' . . 

See, RAIO Training 
~1odules: Nexus and' rhe 1'' ... ' -L ·'," ' • • ' •: • 

· Prorecred Gmwrd.i·(minus 
M > •- '''' "'"' • • •'' •oO ', 0 

US'CITIZENSHIP ·AND hr,\IIGRA1'ioN SERVICES- RAIO 
1\1,\RCit?; 2013 . . . . . .. . .. .. . .. . 

ASYLlf.\i'DII'iSIOt'iOFFICERTR,\ti;rl'iG COURSE 
' . . . . . . , ·:CREDiBr:EFEAR 
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in ·!he :co_tite~ t :of deteflrii,hl~g~ttj:e~HS. b~!_\Veei) !ti(~~t'iri 
.experienced or fcared.'and:any protected ·ground. The 
AP.SQ must dC!e,fmii)e .. yvhe_th¢r)her(isi~· sign.ifi¢@J 
possibility.thanhe:applibnt.can estabiish:in a full asyium 
'hearjng that -rae<;,, religion, .mitionalily,.memb(!rship: in a 
. panicul ar 'so cia I. grotipi,o_r P.O li tical' opin) on .\if as or. Wi ]j:!Je, 
at least one centra ~>reason for persecuting 'ihc applicant: 

2. Both during the-interview and,when·evafuating. the case; the 
officer must .cxplorc;t~ll pqss\ble :conncc.tions ·to·q· protc2tcd. 
ground: For cases Where non~xi.ls'to a protected:grOl!llO·iS 
immediately appareni, .the APSOshould ask .questions: 
rel<!ted to all fiv~;gio\ihds.to enstiretJ1at.J19 hexu~i~.sues. 
arc missed. 

3. Then~xus to a protecte(fgi'outid rims!~~<! idi:niifia~Ie a[ld 
aniculable; and there inusf b'e•a•sigriificailtpossibility:the 
app licani. could esiab I ish in 1a ·: fu II' hearing inaH i. is •at 'teast' 

·one ~cntral. r<:M91l forpexsecti!irig ~~-~;'applica11t:. 

4.. Any credibJe.evige_nc~th~t.'at;l~a.~tpne c~fitral'r~~-son ih~ 
persecutor was:of.'is inotivated-to.harrn.the'applicant'may' 
be. on • account of. a, protected. groun(Fiscsufficicnt · t'o, fipd .a 
11exus to a protect~a·groU,M Jot I~iifPo~f~::oi' th~~:creai[)le. 
fear oFpersecution•screening. 

5.. The evidence ofmoii~e cambe either direct:or· 
circumstantial,. and. eiiher- fro_m theapplicant's·iestimoqy 
or othe~ evi.denc~·prqvlik~ l>Y \ije;iipp_!1~~iit or fr\Jiii ·· 
. country conditiondnfonnatlon. · · · 

6: .If there is a•signifitallt possihiiity that'the;applicant wiif be. 
al:ile.to establish:in•afyltheari[Jg•that:a't'least on~.central 
reason. for the harfu rel~t~s·to'his'(ir_h~rpi:iss~ssioh ofa 
protected characteristic, the officer should:finil a nexus io 
.a prote,ct~d grouild fO(t\le pyi'p9s~~ o(!hi: c'f~pibl(fea(of · 
.persecution· screening. 

7, Officers should b'\! 9~are ofnoy_~t is§4e~J~-~~ tl~yc n9td>ecn 
completely developed by•case'law;.such·as issues, 
surrounding wh~!he(liarri,l;i_s,;9ii)£c()yri!_g(iJ1~J11.9,e,~s.Jiii'\~ih 
a particular social grouptor whether a politicalopinion'is 
in1pute:ct to thc:~_ppliciuif. · · 

8. If the·applicant~demonstraies .a :significant:possibilityithat, 
lie ()f sne CO\I!(J e,~t~Ws)1 pJ1stp¢r§~¢4.\[g~ i}r·~-~~1!
founded fear of.future persectition,.and:that.atJeastone 
central reasori for-the'ilarm,was.o'~willbe oh account ofa 

''- '• ,. ,. ' ' '" '• ,c• • ' ' ' ' '' '" ' 

USCITIZENSHIPAND IM~iiGRKhoNSERVICES- RAIO 
I\1ARCII7, 2013 .. . . 

'PSG) and'N.im:i· '"- '/>articu/w· 
, ·Sodcll,G~oup; 

8:CFiU08.9(b) 

See. q.g.-~fi'<:i ·Training' 
. Module, ,,Gen<ler:Related 
:Ctainis. and'J'J~xus
Pariiciilm: Socia/, Group .. 

TRAINiNG COURSE 

·'CRf.DiRI.F. Ff.:AW J 
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protected groln1<!, .ther!' the ~pplicanJbas ffi.et lh'e;ct~'di~te. 
fear ofpersccution·standard. 

US CITIZENSHIP AND l~l~iiGR,\i'li>N.SERVICES- RAIO 
M:\RCH 7, 2013 .. . • 

As\'wWo]visroN'OFi'rcF.R TRAtNi~>G touRs F. 
CREDJBU: FEAR 
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E.. Multiple Citizeil~hip· 

Persons'holdingmu(tiple citizeMhir'.oHiatio}i:ility:mllst 
demonstrate a credible fearo:ofpersecution• onorture fromfatJeast 
one.country in which they are citizen or-.naiiomil to be eligible 
for referral .to immigra_rion court-for a full asyium or~vithhol~ing 
of removal hearing. 

. Although the.applicantwould not be'Cligiblefor asylum unless 
he or she establishes eligibility :-vith;r~spec(.tQ.all couniries.pf 
citizenship or nationality, he or sh¢·mjgh(~e'entitleqto 
withholding.of removal with:respeci toone countiyand not ihe 
others. Therefore, the' protection claim nitis('be'rcferred'for a: 
full hcar'ing to dcterrn.inc this quesii'on. . · . . . ·· - .. · 

ln·addltion, if the.appiicanfdemohstrates·a·.credible fear:~~fth 
respect:to.anycountry.of,'proposed,remo.val,·regardless:of 
citizens~ ip, the. app,l i 2,iuit. shp~.ld ,b~,refttrr~p· t~;'ihp,, 1 i!lili igi~ti.cifi 
.Judge for a full proceedihg,..since'he·or.stie·may,be•eligibleJor• 
withholding ofi'en!oval with re$pect:to;tl\at cpAhtcy ~s \v~ll. 

f. Statdessness/Last.Habituat•~esidence 

The asylum.officer does noi.need,to;make:a•deierrnlnation:as·io 
whether.a~.appiicant is :st11iele~s of ~liatilit!applicant' (C..otit\fiy 
of lasthabituat"rcsidence is. The.asylllin•o'i't\cer should 
determine whether the applicanihas,apedibldear.of 
persecution in :ap)i c9unlry to\ylilck.(he:applic'aiit•'mfglit ii.e 
returned. 

If the ~pplicant demonstrates a credible fear Witirrespecuoany 
co4ntry of proposed rt:mov,al,.regardle~s.Qf.c~iizen~6ip;or 
habitual ~esidence, ·.theJapplic~n~ sliiiii}d be;t~(~ijed~t()'t.he· . 
Immigration 'Judge fora fulL proceeding: since lie or she may be 
eligible for withholding ~f.feniiiyal·wiili .~esf'.~c(to tlia.('c!lilntrY' 

VIII. ESTABLISHING A ·cREDIBLE FEAROFTORTURE; 

As explained above, a credible fcar:oftorture is defined as a• 
sign ifi can tposs i bi li ~F·that'the. appl iciijlt,could .est~bl is.h eli gi bi I ity 
for witliholding qfreri1oval or'd¢femH ()frem.Oval urider:tl\t: · 
Convention Against Torture in: a full hearing. An•.individual;may'be 
cligiblt; for withbol~ing o[fcriigVaLqf,q~feitai.of. rcmo;v~r to;~ 
country if it is more likely ihan.nottiiaHhe applicant<wollld i:ie 

.See. RAIO.Trainiilg Module, 

.R~{~geeDefiJiiLii>ii1 for· more 
'.detailed irifoniiation about 

dctcmiiniitg mi.applicant's 
'nationality: dual nationality. 
arid statelessness.-

See. lesson, 1?eosondhle 
;F ean)j P.ersecuii~n.~nil 
'toliure'bct~;.,~inativns for a 
·;;;~~e.d~taileddiscussion of 
ih~ legal' ci~!l)ents _o(ihe 
defin.itio~ gf torture: .<i4. ~cd. 
Reg; 84]8,.8484 
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tortured in that C9l!ntrY, Bec~us.eil) tht;'wG.~~.o!!i,ir!g ot:4~f£rfa/,§f 
removal hearing the applicant. will have to cstablish;thatitlis more 
likely t\]an not lh'.lt he pr:~he, 'fiiJ bp,toi:\1.\tegj6Jii!=;C()l!!Jif:Y'{Jf 
removal, a significant possibility of establislling;·eligibiiity"for 
withholding is necessarily a gr~ater;burden than establishing·, a. 
significanrposslbility;ot·~fi.gibility for asyiUtp: .. Iii other yvor.~s;:!P 
establish a credible fear-of.torture, the applicant must'show there.is 
a significant possibiliiy that ne. or'she C()lild.¢stabii,sh' in'a f~II 
hearing that it is·more.likely than;not·:he:or•shewould,be torture<i'in 
that country. 

A. Definition of Torture· 

The Convention Against To1111rc ddines";tol111tc'' as ''any act. by 
which.sevcrc pain or suffering, whe,th(!r phy~ical or·me~~al,.is · 
intentionaiiy inflicted on· a person for sucli.putposes as obtaining 
from.him.or·a third person infom1ation or· a confession, 
punishing hiri1 forim,a¢thc or" !I th.\r(!,p_e[~on.has 9.9ii11J)itt:ed_()r js 
SUSpected ofhaving :committed, .or· intimidating. OT<,COercing, nim 
or a thjrd p~rsori, or tor ~any:re~~~h.b~~ei:l o~,Pi.s~rjriii!iaii\l~ ·of 
ar\y· kind, when such,pailfor·sufferingtis inflicted J:>foriat,the 
instigation of or with,thc conscrii or;acquiesccnccot:a public 
official or o@;or p~r~oifacting jfi'il,il,(,i,ffic)a.! £apiicity; _lfgoe~ not 
include pain•or suffenng-arisil)g only..:l'rom; inherenrin or 
incideht<~l:to'lawflll.sa~·c.tions.!!, · · 

B. General,Considenitions 

Although the·Conveniion.definiiion ofioiture requires illat 
several .clcmenfs'bemet bcforc:1a~:a~t ffi.ay constituts'fi,>]'tljre; 
many of those elen\ents are not relevantfor th'e·credible'fear' 
determinaiion, This .is. bec.ause ihe. J>urpose of the credibleXear 
determil),at.ion is to Ci!Si'a \Vide,p"(!t~~tg'ide[j\_ily'ai(th.os~ '\\'Jlp 
mig/11 reqUire protection-under tlie Convcntion,:and many 
e Ieinen ts. of th~ · Cotiv~~tioii'defin j tigJi~{j f '!m:iufe, requirefc()mp lex 
legal and factual analyses iharmaybe more:apprqpriateiy 
considered· in a· fUll hearing before an:iinn1igraiion·J~dge .. 

The applicani satisfies·the credibleifeanif,iorture standard where• 
there is ~ signific!lntpqs~il?iljty tha('h:c::or.~li(coliia esi~lili~h in a 
full-withholdil)g,of-removal· hearing·that: 

I. the applicarit!s.claim would ~~.fo11n!J cre\libl¢; 

2. the .applicantwouid:be intention~liy.:subje.cted to.seridus 
physical.ormental hann ·in a•couniryifo•whiCh the 
applicanliriay be'rcij1(jved;:and . 

Article·!, Convention 
'Jtgaihsl Tom;r~ 

See also 8 CFR §·~08: 18(a): 
lesso~;Reciscin~;b)c. F e~w of 

. ~ . . . - ,. ' i . ' ... . ·' . 
PerseCIIIioll ,alld•Torlici:e 
·• . " "\". . >,'•.' •.• '~. ' • f '" 

(D'e/eri(lini\lim!s 

~ee,.scction Vl. •. Credil>ility, 
abovc,,.rcgarding significant 
possibility ofcstablishing 
gcd!bility. 
''Acquiescence ·of a.public 
official rcquircs·that·thc 
public oflicit;l, prior to the 

US CITIZENSHIP AND IM~1iGRA1'toN SERVICES- RAIO ASvUf.\i o·tvistON 0FFicERTR.\tll'll'iG COURSE 
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3. that the P,erson(s).ihc'applican't fears is: a g~wcmmeni 
official; ~oine,q]le;<!Cting iQ·~n:·9ffici,a(£ap!lCity or sot!Jcone 
who would' act·at the instigaiii:m of'or with ·the consent or· 
acquiescenc~ of:a go_vemment,offiCial or.someone .. aciing 
in art official caP,acity.-

For purposcs•of the credibid~ar oftortui'e:detcrminadon; the 
A:PSO does.not need;io iake into:accounh:liHem!leineiits•ofth'e 

• - .·~·'J•. ·• • ····t·•,, ''"c''' r."'~'-""i,•J '<.\~ """•,/!?)"•v'"• 

torture definition; such. as whether'the,irtdiviiluaFwould l:5e'irFthe 
offender's cusiody or.cohirdl_; or:wlieiher.ihe feared harm·woutd: 

·activity constituting torture, 
haye,aware~ess.of'suc~ . . 
·activity and thereafter breach 
his or ncr legal responsibility 
to intef')'eneto'prcvent such 
activity:;· .8 CFR 
208: j S( a){() An 
applicant' 1h~y establish 
acquiescence by showing· the 
:pUblic ofti~iai's actual 
~n()Wl.eclge of the torture, 
''willful blindness" .. t.o the, 
t()r;ture on th9. part of r.ublic 
.officials, or that public 
offici~ls wouid."tum a blind 
cyc~··to the torture. Zheng 1'. 

Asltcrofl, 33'2r': 3d l'l86,(9"' 
Cir.,2003). _Qmunez-
Ttircios v. Ashcrofi,303 F .. 
j(J~J4) (5'h:Cir. 2002). 

J?y attacllt(lg the. 
aforementioned 
~m~e~Ftanding;· the. Senate· 
so~l!i hardly,h~vemade it 
cl~arer)hatitdi<! not intend 
··;~cqui~scence''in:,l]e 
Conv~ntion t(). requ_ire a 
'sh,owing :that. the· g Ol'et;n men t 
in question was actually· 
.aw~~e <,>f.ihe c_onduc't that 
·constitUtes ioiture::Rather. 
an alien'seekingrelief under 
}h;~CAT'c_an ~si,!lbiish ihat 
thc.goyemm_cntin question 
~cqui~sc~~·to,torturc by 
Showing tha!:the·goycmmcnt 
·is 'i•i!lfully \Jiind to a group's 
aciiviftc.s. Any more 
~c~trjeti\~c reading oft he , 
CAT,.would,be inconsistent 
with the facl thai the Senate 
·.~iiri_cd the,Co~vcntion oniy 
:ancratt~c~ing an 
~nd¢_rst~nd(ng __ th.at 
·acquiescence does. not 
requirc_':,~~jl!a.l,kno~:,Iedgc.·' 
SeeS. Exec. Rep .. IOI-30. at 
'36w:~9o). · · 

Si(i•q,·R~ng(fo v.Atty .. Ge'!·• 
47~ F'3g'58)"' Ci(2007) 
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anse·fro111: Ia~ftil''sanctii'fns . .Jhcs<;~;id,rl,itiohiJI q·~e·stiqri.~ \Viii.~e 
explored by the. immigration'judgc during; the full hearing. 

' .. ., •' . ' 

.c. Intent. 

.In evaluating w.hether:an indiviql!alha~.esiaj)lis,h~d a .c~edii?Ie 
fear of torture, thcAPSO rnustdctcnniric.whdhcrtlicrc·is·.a 
significant possibili.tY thai'thc ~pplicarit ~o~ld cs'iablish ~~~full. 
hearing that' he or'sh~WQ~Id,;be;iri\entionally h?nn~d. For, 
purposes of the credible fear determination, ·this does not 
ncccssa~ily mean 'that thc;fcarcd, orf?ndcr int.cnds to .inflit;t 
serious hami on the applicant, 'orily that the offender jntend_s to 
take someaction that would result!in serious'harm to the. 
applicant. 

Example:. Applicari,! credibly;tcstifies,thitt,_becau~~;hc·teft. his· 
country without authorization, he'will be forced .by•his 
government to·undcrgo.prolonged'deteniion with.common 
c'riminais iti tl<?to~oiJs.!y,'{qulllid S:().n'd..i!!<m~ ~ithotif~C'cC:ss·, 19 
common medications he requiredor:his:heari: condition. 
Althougli the intentio,n.of the gQv~iiime.~t .i~.~ifrlply 'to;defain;the 
applicant .'fof vi o fating •rlepartilte'Jaws;; the:g'ovemm·ent 's ~ 
.intcritiomil.act·couldrcsult·in·.s.crious.harm."",subjeciing·thc 
applicantto prolongeq cJ.etef!tiori.~jider'c'i:iilditions thM:¢ould. 
result in serious liann. :fhen;fore; a positive credibltd'ear,of 
torture det~nnimitioil rha{bfapprophaie in:tni_s c~se 

Example: Applicant·ctedibly;testifles:thatlshe wifibc subjected 
to serioushannbecause of famine:in.her,country;,or because. a. 
medicai pro~edure sn~:reqil!h)s is \.l.ti~V~iiabl~ in hercou.ntcy: 
Neither.scenariowould.meet'.!lle•credillle:fear oftoriure 
standard, because. the: iipp I ic<Jni. ~o~,Snq!; ft:afj@?n t i91iq t· 
·infliction.of hann. She has not-indicated' ari .action the 
government intends to inflict;on her that: could .result in serious 
harm. 

IJ'!iportarit. Note.: Tujs ·s,tan<:ta~d.t¥g~jct,i11g i~t@t}s (!iffefeii( 
from the·standard.thatwill.be:applied'iil,eligibility 
detenninationsfor with)l~J,laing,(ifr<;m,oyal,under.the.G.onvention. 
Against· T or!Ure,. T obe:¢iigi~Ie~fcii'prore£iil:in'und.er the 
Coiweniion AgainstTorture; il'.wotild be·necessary to show that 
the offef\<!er spei:ifi~ally- ii!l~.hd~ .to~·ihflic(se~e're;pain:or' 
sufteriilg•upon the·victiin. · In;the•screening .process;: liowever,. 
the_lowei:~laf1dard will j)eappli~d's(i thai!6~screepi[lg.IT)~y . 
serve.as a Broad net to'ensure.tHat~ll.individuals'who liav'e.:·a 
significant possibility ofe~tablisfiing:cligibllity ~re pennitied·io . 
preset:!· tncir'c:laiijls;bcfot'9 the' iJiij:i)lgrat,i9ri j(l(lg¢:· ·· · 

USCITIZENSHIPAND IMMIGRA'rio'N.SERVICES- RAIO 
MARCH 7, 2013 ·.· . . . . . .. . . . . 
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Important N(!te; The~t:.·is tio requii'efli~~!)!~i.Jrth.e!fei!ie_d !9i14r¢• 
be on account ofa proiecicil charactefisiH::in thereftigce 
detinitiori. 

D. Serious Harm 

The hann ihe apr.Iicant fears may'tie·physical.or mental, bui it 
mus~ be. serious etio,ug~ Wii!·tlJere, i~·(significant ppss,i9ility_t!Ji)t · 
the applicant•could establish -in a ·ftill heating that the feared 
hann amounts' to iortt!%. This does;not.mean·t~atthc h(lnn as 
articulated in the cn!~ible'fe~r·s~recning lnl!Sl be as ~t;yefe as. 
that required to meet the 'Convention definition .ofiorture· 
("severe pain qrsufferirig"), but itiflusi:~e rriore.serious th~ti 
certain types ofhann.that may·bc suffidcntJo.mcct tkcrcdiblc 
fear ofpersecution #andard. For,~xainple,fear of.discriillipation 
or harassment wo~ld riot: be sufficient to meet the credible feat 
of.torturesiandard. Jn evaluaiing.tllis aspeciofihe.claim; the 
officer must t~k~:into acco~rittilaftlje;l'M9eptigti of hafi!i v~rics 
among indiviiluais. 

Example: Applicant· fears he will'be''fhtl~titiotially &:pfived Of 
the right to cditcaiion:becausc he lcfUiis;home country .. The 
fe~red harin W()uld,n(}tbe serio,us\eh<:%~h)p·me~!th_e•cre(li~le' 
fear. of torture: standard .. 

Example: Applicant·fcats hc.\vllf:t)e)all~dbecause iic.broke 
the law ana .wm be .beaten because;guards:r.outinety beat 
inmates. Thefeared•fiarm·wouid·be serious enough to meet the 
credible fear.of torrui~ sta~ctaid. · · - "' . - · · 

· Important Note: As discussed above; tlfeJ>tlrpose'ofihe 
credi~le fear screeriitigis.:to.casi:a broad nt.i (o 'ensure that alL 
individuals who hay~Jsignffican(poss.iP.ility:or esta.blishing 
eligibility for protcdion undbr the Convention Against' TortUre 
are p~j'mitted 'to. pre~e11! ,t_he} r; c Jaii:ns before, ~ri)riun i gr~l\0!1. 
judge. Thus; individuals who later:ardotirid not·to-be eligible 
for protection undeNhe1Cpnyenlion.Agains'tToriur.e;may, · 
nevertheless, mccrtlie credible fear 'oftoitufc;f;tandai'd: . 

- . ' "., •·" .. . ' ·. ,, ······· . .. . ·' 

E. Identity-of the Feared Person or. Persons 

There must be_a sigriifiy*nt possi~i.l\t)'tpa(t,h,~ apP,l_isa~(c.an. 
establish that the.hann he or she:.fearswotild.be:inflicted:bya 
per~on who is a go~errilJ1erit,ofJiCial, .. ~r-ii IJerson acting in,ari ... 
official capaCity, or-who woulg ·actatth~ instigation--of prwith 
the consent or,acquiescence.of a•pubiic·official;on eiiher;a 
n~tioti~l or loc.altcV,t)l. T):!is W~Y:.itiC,Jti<:l~)i¢ts<?Jis'WI:i~ii li}j've 
affiliations, eithcrfonnaL·onihformal, with• the government or 

US CITIZENSHIP ANO I~IMiGRAfioN.SERVICES~ RAIO 
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government•ofTtcials·cm-·~jtllert~eil~t.ioriai,o~)ocallex9h 

F. Past Harm 

Although protection undenhe Convention .Against Torture' is 
based solely on an applicant's fear,offuture·torture;.ctedibl~ 
evidence ofpasttoriurc is strong cyidcnce~ih sQpport ofa'clail)l 
for protection based on fea(offuture torture. F·or tiiat'reason; an 
appliCant.who ~stabl_i,shes · tliaf'h.e of:s~" ,!(u.f(er~itinisftortl)re w~ll. 
establish a crediole fear:oftorture;unless changesiin 
circumstances arc sqsubstaniial thai.thc applic~nt has· no 
significant possibility offufure'tortiJre'as il':reslllF:<Jf the ~h~ng·~,, 

G. Internal Relocation 

For purposes of the cre,dible_ fear ?ho,rt!lre;dete,i,Jn[nl!.tion, the 
applicant does hot need-to show that there·is:a.-sighificant· 
possibility ihai the applicant will be able :to estaolish in:a full 
hearing that the th~c.~l.oCsiifi<J.H§iharm cxis_ts.thtoughout'th~ 
country to which the applicatit.maycbe.retumed. Given .that the 
applicant trlustestabljsh th:litpe harin·.lie·qr:sp~ifear~:wo41d be 
inflicted by:a·govemment ofTtCial or:a persohactirig,witlhhc 
consent or,acquicsccncc of a_ptiblic. oftlcial.in,order:io satisfy the 
credible fear of torture standaf'd.·an,exaiiiinatiori into ah.intemal 
relocation altemaiivds ~o~~~c~s~~ ~t the,~~edib"id~a~: .. · · 
screening stage. 

IX. EVIDEN.CE 

CredibleTestimony 

To establish eligibiiity·for.wlthholding:ofremovai uni:l~r-seciiori 
24l(b)(3) ofthe.Ac"t.or the_ Conveniion:agai11siJo#ure; .ihe 
testimonyof the applic'ant, :If cfedible;·niafb'e sumJicint ·.to 
sustain thc:burdcn ofproofwiiho~i;~o~~cibo~~~i~n. · · ·· · 

Evidence may be·direct or•.circumstantiaL 

It is notappropriateito.requ.ire that a.person seeKing relief!undcr 
the CorivdJtiQri _AgainstTot:t:l!f.e .ili:ti~~~~!e; witlrp:ersQn~I . 
knowledge,·how.lie'knows:he.will1be.tortured, As in .the asyluin 
context; there tnay be caseswhere:Jackci'fcorroboratioti, without 
reas6nabJe.expJimation, ·CaStS doubt-on. the credibi lity10 f:the; . 
claim.or oih~rwise·affe~ts·lhe appiicaniis•abilityto meet ihe 
requisite,b\irdeh of proof ~sylu.t)l,oftlcers. ~h-oU!dJoUo:W)Iie 
guidance In the RAIO:£videnceTrainiJ1g'ModJiband ilie:I~.AIO 
O:edibiliiy Trai11ing Module, aridHQASY in~itlos on· t4i.sjs~ue 

Site v:.Holde:656 F3d" 
s9o (7th e:·1~, ±or,) 

8 C,F.R. §§ 20S.i'6(b); 
208.l6(c)(2) " 

•Boseae v. Mtikasev; 512 
F.3d 946.(7th Cir:·io08) 

US CITIZENSHIP AND JMr;:i!"i:;Ji,\'rloN SERVICES~ R/\10 !~SYLli:\i"·OJvisiONOFiifcERTRAiNINGC()uJisr.·· 
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in evaluqtipg ,\YM\her lac~ .<:>f:c.otj§J;i~.t~i!i_9~ ~.ff~ct.s th.~ 
applicant is ai:lii iiy to csiablish:a·crcdlbie·fcar of persecution• or 
torture, 

X. APPLICABIUTY OFBARS';TOASYLUM~AND 
WITHHOLDING OF REMOVAL 

A. No'Bars Apply 

Pursuanrio regulations,:evidence that the <J.pplicant:i~;.orimay be, 
subject to a bar to asylum of wit~~ol~ing'•of.rerrioval 'goe_~_not 
have an impact. on a credible fear findin~.: 

B. APSO Must. Elicit Testimony 
',. 

Even though the:bars.to asyiumcdo:not·apply to.ihe:credibleJear 
dctcn,n illation,' the i)lter;vi e""i ng; 0 f~lcer: musi: cl) cit;ll_nd·wakt;: note. 
ofall'infonnation relevant to w~~theror nohlb<fr' to 'a,syltiifl or 
withholding applies. The lmmigraiion judge. is:responsible:for 
fi,na II y adj\)diC~ting;Wilt:\!lef, <if: 'riot)he'· api51.i9rin t. is· bat;r~a Jroin 
asylum orwith.holdlng_ofrcmovaL . . . · · . 

There··areno'bars to-a grant or'deferrill ofreniovai'to:acoiitltfY 
where the aPf)licantwould.be.tori:ured: · 

lnfonnation should bc•elicited.about··wHetherthe aPJ}Iicant: 

L partiCipated in the pefsectitioh ofothets; 

2. has ~eeri convicted }ly:a· firi,!l)juiJg!]le~(!;lf.a ra.rtic.lllai-ly
scrious critne.(includingaggravated:feiony);.and.'therefore 
coristi!li!es.a,danget;to:the· c()iniri~nity 0'6~'e l]S; 

3' .. is a danger to the security.ofilie US; 

4.. is subjecCto·theinadlnissioility·or-.deporiahility'grounds· 
,rcJati!l!!,·.to, terrorist .activity ·~~~i<lentified: iii_ IN~;~c¢!ioii. 
208(b}(2)(y); 

5. has cominhteda·serl§u~non political crime; 

6. is.a du~I o_r.mi.dtipie<n,at_ii:nia.!wh,Q.ciil):a.y·a\I:qirn.s~lfor 
herself of the· protection of'atliird•state; and, 

lfind.ihg,that tik.Ws 
rcquircment,ihat the 
applica6tsliow that 
:oecree ·33 would be 
enforced against him 
wa~· iiilrc'asohablc 

S C.F.R. § 20830(ej(5). 
See also. ·Asylum·iesson 
plan, 'Mandatory Bars 
Overvfew·~nd. Crimil!al. Burs 
to. A.')'lum,. for a .. 9iscussion. 
o.f·bars to.asylum 

.fr11ce,d.~res ~1anua,( .. CresJibJe 
·fear~Process;(Draft •. Nov., 
2oo3); sec. rv.d., . 
/•rviandatorv'Bars,'' 'see also 
:~·q.i;:R:j ·29~:3o(q). 
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7. was finnly resettie4\n lmother'c_o~ritrY, p~id.rt(J arriv.ifj'fi,n 
the Unitcd~Statcs . 

.C. Flagging" Potential Bars 

The officer must kccjfill pil)d thaftlic appliCa~ility:oith~sc ~ars 
requires further cyalwition.thaLwill hike placejn·.the. full' hearing 
before an iminigrationjudge;iJthe,<ippl,i,ciu1tqtherwise ha~} •..• , 
crediblefear·of persecution or.torture. ln'such cases·,;the.APSO 
should consult with the. supervis()ry asyJum,prNcrccning officer 
(SAPSO) in charge andfcillow proc_!!dlir_i!s on ''flagging~··s~ch 
infonnation for the nearing and.prepareihe appropriate 
paperwork for'a posi_tiv.c.~rcdible.:f!!ar finding, 

XI. ROLE OF CQUNTRY CONDITIONS INFORMATION 

.Pursuant io 'ihe definition.ofihe credible fear.siandard,'ihe•ARSO 
n]ust take .account of "such'.other,'facts'aslare:l(fiowll to thc<.officer;, 
Such "other facts;; includerelev~nt.country cd.;~liti~ns;in.fo~m~d~n. · 
Similarly,country co~diti9ris inforina~i9n;~ho.iild b~.considenid wlien· 
evaluating a credible fear oftorfure. Ihe·Gonvention AgainstToltufe 
and implcmcniing regulations rcquire.considcraiion·of "c,vidence .of 
gross, flagrant or mass viglati(fn~'ofh4it)a!fright~'\\;'ithinthe'couj1try' 
of removal, where 'applicaoie, 'and:oiherrelevm1t. infonnation 
regarding conditio.n~·lnthe·c.o·u!ltfY offemi:>YaJ." 

·rroci:duies Manual; credible 
Feaf P~ocess (D~afL N(l\; .. 
"2003);.dec.~IV.G., . . 
·;Mandillor):'Bars," 

INA §'235(b}(i)(B)(v);8 
CFR· §i208~3il(c)(2l\,ee 
atsd; .leSSon, CO .. tlliil:\t. 
Condititiu.<'Researcit alilft/i'e 
rResotti"i:e Ii!fol'million Ceruim 
'{RIC): 

'See also,.8 C.F.R: §§ 
208.1(b) (lfairiirig of asylum 
'officers);.208. 1 i 
(Dcpanincnt of State 
'Comtiierils);'208: 12(a) 
(reliance on infomiaiioit 
'c.ompiled by other sources): 
'208:16(c)(3).(asscssing · 
eligibiliiy for 1\•ithholding of 
.reinoval·under CAT}. · 

See,, ProceauresManual, 
.Credi!ile'Feai Process (Draft, 
Nov .. 2003),:sec: IlL G .. 
·•Rcscarchitig a Case." \ 

us CITIZEI\ISHI.P AND IMMIGRA'fJ01'(SERVICI1S- RAIO 
MARCH 7, 2013 
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. A. Pr'op.er Use of Cotintry.Conditioils.J!)Jormatiii.ri !il J,he; 
Credible Fear of Persecu'tiomand:'forture:rrocesses. 

I. Country.condlticms'inf6rmaiion.may·assisril1e.APS0in 
fommlatingquestions that.'fully develop the appliqmt's 
claim, ·· · 

a. An officer who hlls:~ go<)d 4~4e~stljndirig·of co@t_ij 
conditions:canddenti'fy the most relevant·partsofethe 
tcstirpony m()re .. clearlyand·a~k'spccific·.questions·t() 
develop the'relcvantlissiies fui:J:her. 

b. A g9od understand@~ §fcol@fY ~·on'qitiop~: .... 
information'is·cspeeially important·when:elicitihg 
infom1ation·.from·a confused or:inartictilat_f:applicant 

2. Couritry.condiiions information.may add relevant 
infomuitiori thaCCii.ri assistthe AliSO's evaluation oftni: 
cl~imand the ~pplic~~~;·s ~ihiibillty. · · · · · · . , · · 

'· . ' .. 

. a. Country.conciitiohs:irifohi:lation:· may• indicate :groups 
ofpersons .. w,ho.cotilabe,subjCc'tcif.tq,harm:or·groups. 
of perso~s ~ho appear to h~v~'no hsk.of hllnn··· ·· 

'b. .Coiiritry·i:9i:iditio~sigflifi1i~.ii§'Jfm~y:a.lsq.·a~·~\~tin tlie 
identification: of applicahtslwno·,max l:ic,persctutors or 
security risks. 

3. Country condiiionsiinformation may assist ihN\PSO In 
de"vc lopiJ1g a: stiffl~ic~t :fef:O,f~' to cyllll!atc }!i.e, app I i~iini: s, 
credibility ~ppropriately. 

Ktiowled e·ofcoiin <conditihns information 'he I s a" ... ,.,,., ,g,,. .... J.l:Y ,,.., ........... ·····,, ........ , .. , .,P 
the. APSO.to asbpJ?ropriate, probil)g·qucstions to 
'evaluate c~~di\jilit{ · .. · · • ·· 

b. Knowledge ofcountry condiii~n~ can ~elp anJJtficec 
uncover fals¢ cia.ims~ftiorc effe9tix,elyah(Ifai~t)::: 

c: · I<.niiwl~dgean.g,proi>!!r<u~~ 9fco.4rtfY'qlnditi.i:Ji1{ 
infom1ation;prevents·credibiliiy·findihgs:errorteously 
based 0~ ,th~, ot:ficei"s .. peJ's.o~at:experierices, liiases; or; 
expe~tatiohs•qf:liow peopie•behave. 

US CITIZENSHIP AND htMtGRATioN SERVICES- RAIO 
MARCII7,2013 ... . ' ,, . ' .. 

As\'i,lf~iDivisto.;,·o·Frlc£R TRAtNtsd coutisE 
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B. CHA)IIGE.D·CO.l'IDITI()NS 

4. I. Cr~9iblde~r'qfpcr~e.cutiqn_ 

. If the. applic~nt'has.shown.a; sigrlificant,possibility tha(he; 
or she cxpcrichc¢g 'jlast:ha'frh that!'aftcr a 'i'til(hcaflry'g•c~lll~ 
be detcrmincil to,be persecutii:mon·account ofa·protected 
characteristic; gen~rallfthe applicant ~illsatis.fYtlie 

·crediblefear·standard. Inmostcases, changes in. the· 
cond.itions.in 'the applicant~scotmtry•or thc.(lpplic(!nt~s 
circumstimces need hot becon~ic(en:;d'in lhaking \he 
credible fear-ofpersecuiion detemiination. However, 
evidence of c_hange~ ctjuiltry,s;()I}~it!oii~. ss) stj~st(lritiill tiJ.at 
the applicant has.no significanFpossibili!Y ofestablisliin·g 
eligibility for qsylum inay be.coti~[deredJtakirig i.~fo ihe ·· 
account any evidence that' the applka'nt maY,'· eStablish 
eligibility for asylum based on;past persecution,alone: ., ' ' '. ., 

2~ Creoible fear.oftorture 

'Because the-credible'feaf'of>torture'rletimnination Tboks at. 
prospective harm,.changcs'in c.ondiiions in thc:applicani!s 
country or:circU:rristl).iices d@d~affe¢(the ,credil:il\!~·feaf :of 
. torture determination. If an,appHcanihas'suffered:serlous 
:ti~!pl innicted by·a,,g-9vefill)le~j actor,Jh¢ ~B'P.li~.iF1Jiti~.u:any 
·will satisfy.thc credible fearoftorturc suindiird: 'Changes 
in the· conditions in}he appJicant!s,co!lntry,:or circumsi:mces 
·can lead to a rieg~tiye ¢reqi~l~!(eilj'o( tprtur¢Ae~\si9ii 
where the changes,,as.they.affect the;applicant,are·.so 
subst(ln\ial. thq(Jh~ ~pplic~ifth.i£s Bl? sig11ific~bt p~~Sibility 
:ofestablishing thatit'isimore likely than·.notthathe or.'she• 
will be <.tortured in .the. future. , 

XII. TREATMENT OF. DEP,ENDENTS 

A spouse orchiid of an alien may:be inclUded :in the alier{!s•creaible 
fear evaluation arid .determinatiim;,if the s_pouse.or- chilO: 

• arrived inthe'United States ·concurrent.ly wiiH -the·principaf;aJi~n:· 
and • ' ' · ' · 

• desires tO be inciudi:d' in,tite·principafalieri's:determination: 

Any alicn·~lsohaf the rig~po~~:ayc:~i~{h~r cf~~b]~]fe1Jicxalu~iion .. 
. and determination made:separatel);,:and -itiisiimp.ortantifor:as~lum pre" 
.screening 'officers to qu'estiorie<\ch··.rh~in~gr\)(ihe, (<@ily,to' be':syf~' 
·that, if ally member of the familY,.has·a credihl<dear;.i-til;'or.her:right 

'8G;f:R: § 208JO(b\ 

US'CITIZENSHII' AND IMMiGRATiON SERVICES RAIO ii:SYI-ii.\i·mvisloii:OFiil'cF.R TR.\iii:i~>c· couRsE' 
1\1,\RCH 7; 2013 . . .. .. .. . . . .. . . ' ' . ·:CREDJRI.E FEAR. 
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to apply for a~ylum orwith.hqipil1g ofieinoyi\Hs)r~ser>:e9: · Whe.fl . 
. questioning family mcmb~rs, specialattcniion,should'be paid.io:thc 
privacy of eachfamily meinl:\er:arid to t]le:(.Jq~si_bilitythafy,ictitils of. 

, ' . " . , I 

domestic abuse, rape and other forms ofcpersecutiiii:l'mightinot be· 
comfortable speaking in front ofother f<i_mily members: 

The regulatory provisi()n:thataiio«;s•a.obpen.clcnt:to··oc·inciu~ci(iif;a 
principal's determination does·noi change.ihe s'tai:utory ruie·ihat any 
alien subject to expedited r~ernoval:.~ho.has:a:cxeflible· fearWis' the· 
right to ·be referred to an i'mmigrationjudge. -

Xlll. SUMMARY 

A. Function of<:;redible Fear Scr,eeii.irig 

. The purpose of the crediblcJcar screenilig process is t() idchtify 
all persons.subjectto ·expedited rein oval whi:nnightuitimat~ly 
be eligible:forasylum,.withholding of removal; or proteCtion 
under the Conventio)i Agai~st Toft(lr<:. " 

B. Credibi.Iity 

Considerations:: 

I. ·standard 

The applicantr!J)ist:~$ta~li~h tha(t.hereW;'a_sigriifiduit 
,possibility, considering the'totality of.tkcircunistances• 
and all releyanifactqrs, iliat,ihe applican'i's.Claim could be 
fourid cr~dible i!J a ftlllli~~rj,ng: · ·· . 

2. Fa.ctors to consid.er 

'The same factorsthat.are considered.when:determining 
credib,iliiy in •an asylum .or..,withll_ol~ing.o[.rcmoval · 
intcrvi9w arc evaluated in'thii crc¥5ic· fear intcrvicw,.but., 
the appl·i~ant·.orily ~~cds to cstri'Biish ih~i 'fhere·is;~ . . . 
s ignifjcaht. pos~i~il i !Y .thai J.l!eWs~e~i61J~:.~nderl y_iri g JiWor 
her claim:could beJound credioledil'a full.asylum or: 
withholding.ofrcmoval hearing. 

3.. Scope·ofevidence.io.be:considered 

The totality ·or \he. cifcu.tnst3.i}c~$a~~ll!Jt fe le,ya~t; f~.c_t(ir~ 
must.bc-consiocrcd,ih·mak'ing·a.eredibility'dcterniination in 
the credible.fear process. . . .. .. 

4. The applicant:must.be:given.an:opportuniiyioiexplain:any. 
iricorisis.tency; ililp1al!sil5ility:,or)a~~ ofdet~il b~forc'il 

:See, Procedures)vianual, 
'crediiiie Fear. Process (Draft. 
Nbv., 2003), for more 
infonnation. 

US CITIZENSHWAND l~l~iiGRAfloN. SE~VICES RAJ() 
1\1,\RCH 7,2013 
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credibility deteiinlnailon .is:Iiiade. 
' . . . ·-· --. ,·- ' ' .. ,. , ... -,,, 

5. ThcAPSO~s•pcrsonal opinions·ormoral views m~ynot .. bc 
consid~red wheh'makin'g a creqibiliiy,,deterfilinatiori. 

C. Definition of Credible, Fear of.~ers~cution 

"Credible fear of pcrsecutii:ni:'·means:that there is a significant 
possibility, taking into ac.~;ou~n(\~e crediQility ,Of!he~a!ien:s 
statements and such other facts·as arelnownJo•the officer; that 
the alien could.cstablisn eligibility fOf!\SYlllm. on .~CCO\Int of a 
protected ground in a;fu,Ii asyluni'h'carill!,\; 

D. Definition ofCredi.ble FeafofT!ittu.fe 

"Credible. fear of torture" means: that there is a significarit 
possibility thai th<~ appiica~t~oufd establish ·eiigibi.lltffof 
withholding .of removal. or. defernit'· of. remo,va 1· uniler.:the · 
Convention· Agait\stTorttirein;iiJull hcafit\g before an 
lmmig~at'io~ judge, · · , · · · ·· · ·. ·. · • 

E. Estabiishihg a Credible Fear·of...Persecutloli 
/ 

I. The "significant.t(ossiqiiity" ~t.allcj~r\l,.hM q~~ii descfib~t( in 
the non-immigration,context.as.requiring·the·person• 
~eari~g •tl1e buraetJ.·o[pro9f !q. "gt;'p)()n~~ra-tJ:]~ su.b;;t,CJ.Maf; 
and tealisticpossibilityofsuccccding/' 'This standaracof 
proof is.low~r than the''Ct~ar.probability",siangaril which 
r,;:quires a~de!ehlli11~t.i.on t!Jqt,s'~¢c¢ss )~.'.'more iikely,'th.~n 
not.'' 

2. A "significimf:po~sibilit): of.esf!!blish~iig ~ligibiJitY. f~:Jt· 
asylum!' is higher than .the•'fnot:manifesttyufifounded" 

3. 

standard. · 

. . . ' . . .. . . ) . 
For claimsbascd'on past·persecution',Jhc standard is.mct 
by·.fi~ding.tJl~! ther~ [~·a· sigiiiJi~;)iit"rlps~il:iility)l@,tlie 
applicant could •establish. il1 a.full.hearing.il\at.the.past 
harm endured could;l;le (ound'toibe per~ecutiqn .ov.accgunt 
of a protec!ed;groun(l,: Thlfoffise(rieecl riot ~etcrffiin~:if 
the harm.described.consiifutes·.persecuhon; the officer 
need. on! y. det¢ri)ij~e i fth~~e· is)'~i ~i fic'~'fi(po:ss\~i' i (Y:. t~a! 
the applicant could .establish in a fullasylum•hearing·.that 
the harn1 would be consiiJered pers~ctition: If there.'ir.a 
sigriificant·po~~i~ility that ihe p~st,haiin.~nd,ure~ ·cquiC) b~ 
found .to be persecution on account ofa•proiected'ground, 
crcdi b le .fear:js: ~st~b I ishlsJ;:i~gardl ~s.s df¢ ~3.i'Jgcg cilt!1.1try 
conditions, abili!Y to: relocate~ :or any oil\erfactors. 

USC:ITIZENSHIP AND IM~iiGR,\TiON;SERVICES- RAIO 
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( 

For clilitj1s paseq<m'a fear of:flltl.J~e p~et'seclitii:iil; the. 
credible fear standard<is met by· a finding that therc:is'a 
significaii! possibility th~ !fpplic~nt:~o41d establish ill at~ II 
hearing.a well;'founded fear of persecution on· account.ofa 
protected.grounq. 

4. There must be a significant possibilizy thai the applicant's 
testiinohy could.be fgvnd~cn!gitlle in.a'JuiLhe~fing befgre 
an·immigrationjudge: 

5. To establish idcnti'ty for,thepllrpos~ ofthe'credi~li:ifear 
detennination the applicant must show that there is a:· 
significant possibilitY tliathe"()r she could. esta!:>l.ish\yho)c 
or she claims to be ih a full'hcaring before an immigration. 
judge. 

6. There.mustbe a significant• possibility ihai'tne•applicanf 
could e~tablish ~~~.tf~9~ .• religi6ri!' ~iiti~t:t1l,.lity,,il)~mpers~.iii 
in a particular soci'ai group, :or politicaLopinion was. or;will. 
beat_lea~t one c.~ritr~l reas§nJfor pers.ecJtinirthe·iippltcllW. 
iri a-full asyhun.liearirig: If'doilbts exist,the'ilfficer should 
resolve the.issuein Javor·ofthe aP.plicanl. 

7: All reasonab.le!inferences should:be;drawniin favoroofihe 
applicant. 

8. Disputed, close:ornovel quesiioris•oflaw'should'be 
analyzed as to ~11etherthey·me.rifconsideraiion ina!fuii 
asylum he!liif!gbefore(lh,imfuigr!lii.~~tf]i.i~ge: 

F. Establishing a;(::reilibie F:ear of:Toriure 

To establisha·.credible·fear•oftorture; theiappllcant:must 
demonstrate that. there. is .a;si gnifi cant poss i b(l i iy iha't he ·.or ·she 
could establish in a full hca[ihg •before ar irijri)igrationjudgc: 

2. . that he (lr. she .would b~jintcnfi(m:liJy subj~s;it;:d:io SOfD,C 

·action ~hat woulil'r~silit iiit~t(o.u.s'phy~j¢ill·9(irientaJ·hiiiili 
in a country iowhich.the aP,P.licani may·he•removed;,and• 

J. that.thc hann feared would be inflicted by·or anhe 
:instigatio'n.of, •or y.<ith:tne,coit$erit or,ac~~i~sceft¢e;~f, a, 
gov~mrrient'offldial or othefperson actirig.in' an offi~iah 
·capacity. 

US CITIZE~SHIP AND IM~iiGIMT.tONSERVICES- RAJO 
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I. The applicability:of i!'b(lr to·.a~Y,It£ni.,orwithholdingj:if . 
removal cannot form\the·basis·Jor·finding no crediblefear 
of persecution.ortorture. · 

2. .However; the possibility thaia.bar<'to asylum<or' 
withho!qing qf reQ:lov~l may'applX:itni.~t \)~:e*pl9req and 
flagged for the. record .. 

H. Role of. Country Conditions Informati~rt 

Knowledge of country conditions information:inf6rms the 
credible feat interview a·nd as~ists tlie ih.tefyje~iitg ·offic~fin 
developing the:applicant's claim. 

I. Treatment !lf Dependents 

A dependent.(spouse or. child)'who arriveswncurreri'tly.with a 
"principal".~ppli.ca~t_fof~dT[s~iiin'ri)aipfi.pcl.ud.eg in tli_e ... 
credible .fear evaluation!of the ':principal"•if.the:spouse. or· child 
requests to d~so. f\ll:aiiens·.~Iso haye ari!WJo haveiih~if 
credible fear determinations done separate lye 

USCITIZENSHIPAND 1~1:\iiGRAT-.oN.SERVICES- RAIO AsYLu~i oh·isloN orrrdR :rRA.rNrNc' CiJ!JRsr. 
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Course 

Lesson 

Rev. Date 

Lesson Description 

Terminal Performance 
Objective 

Enabling Performance. 
Objectives 

I f!Structiona_I.Methpd~ 

Student Materiills/ 
References 

Method of Eya!uation 

Bac'k~round Reading. 

Ll!sson. Plan ·Overview 
R§fugc.e,_Asylum a!ldlntcrnational Qpcraii()nsDirectoratc.Ofticcr Training 
Mylum Divi~ion:0t'ficer :Training Course . 

Reasotfable Fear ofPersecutionaild'Torture Detehiliniiiioits 

-March·ll, 2013 

The· piirp4?SC ·of thi s;lessoir is. to cxp ti\i ri ·when • rcasonab l e 'fear ·~crccn in gs 
are conducted and howto·deierminnvheiher the alien lias a reasonable 
fear 'o.(persec,uti{ln_(?r'tof!ll.fe usiiig·)~e·~ppJ'opriate·standard. 

When a.cas.c_isr~fcn:cd:t() anA~yltp:J Offise,r~io 111~kc:a ''rcasopablc 
f"ar" qe~errriinatiori, ).he A~yl~m'Offic~r \villl:ie aQI!!'to correctly. 
deiermine!whetherithe applicanthaslesiablished·a·reasonahlefear of· 
'pe(secU!iqn·pr;~ r~a~oliflbl~ f~~u· (Jf.tiirtlij'e: 

I. Indicate ithe: 'i!lemer\iii of '"torture" as defined iri. the Convention 
Again'sf l;ciiiure ~~ct the re.gui~hl?d~; CAI~5)CAJL6) . : ··· · · ·. 

2 .. ldentify:the type of harm tliatconstitutes'''tortute'.'as defined in .the 
S9!ixC,pti?~:AgainstJortuie !Ina .tlf~r~gulation.~ .. (A.Jt5)(AIL9) 

3. Describe the circumstances in wliich-a:i'easonable'feat:screeilih'g is 
conductcd:(APT2)( OK4 )(0K6)(0K7.) 

4, Id.eiitify't~e:s!a.ng_~[d;Ofpro<)fi~quiNCI;to e$tabJish:a. reasonable f~ar 
ofiort'ure.(ACRR~)(f./\3) · · 

5. ldeliJify.tlfe ~l!lrigard ()fprooff~quijed.t() estiiiJlish.a reasonable fear 
of·persecutfon:(ACRR8){AA~) 

6. Examinetht;a,pplicability·()fbars.to:asylum andwithholding:of 
temOy~J ih'thf:re~so~ajjie' fe~r .c.ontext. :(f\CI~.J~J) 

UhitedNations, GO/l)J(:!IliioTI agqjn~t ror;iyre,andOther Crue/,.lnhunum 
or-Degf(Jt/f~g:Tt.ecltfr.iihj of.P1iiii~~1iJ.eflt (se~ RAI.Q Module, 
lnternaliona/.Human.Rfghts•Lawj 

Aliv. Reiw; Mailsour: V:' iNs; Matter'o/SfV~; Mattei'o}G-A-; sevoian li: 

Aschcrr!/t:.lilteJ.i£c:·M!J(Iel· of Y4~-; Auguste v. •Ridge: Ramirez.Peyro 
i'. ilotdrH·: Roy¢ v:.Att )~iieilA/Us ··· · 

Writtef):test 
I 

l. Reasonable FearJ~rocedures·Manua.I.(Draft January 2003) 

US Crm.t:~SHIP A~o IM~HGRAnos Sf.RVIq:s'-,RAIO 
MARCif.fl, 2013 
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3: ~@gl~is; .Jos~pn E,~"'.l)IS Office ofi,riten'!.*ion~I :"'fl'ai_~i ., . 
1mplementation,ofAmendinentsto.Asylum·.and Withholding of 
Removal.~egulatfgns, E.ffec(ii'e, Mafch.22 .. I9.99,. Memorandum to .. 
AsyluntOfficc Directors, SAOs, AOs (Wasnitigton, D:C.:.I8 MarciL 
J999), [6.p<plus aiiachmentsc · · 

lr, Langlois;JosephE Asylum Division; Office ofintemaiional 
Affaih .. i¥itlidi·ql\id{of.R,eqi£ij#off?.'edsqndb/e.FearDetermination, 
Memorandum•to.Asylum Office Directors,:et al. (Washington, DC: 
May .. ~5;J999), .I p. plus attachment (including.updated .version of 
W ithdr~~al o { f{eqti~st 'd(_f{easOi}ab I e •. F,ear Deiern1 j nati o)j . f om1; 
6/13/02:. verliioti). 

s· .. Pearson,Mic~aei·~mpl~menitlfl:on.o'j'Amendme!!t"totheLegal 
!nimigrqtiqitfd'J!ifji,Eif«iry)4ct (L!FE)"R~g'aNJii!g.,4ppiiccibility of 
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Presentation 

I. INTRODLICTION 

This lesson instructs, asylum offic~~ on,the sub_stantive elem~rits. 
required to establish areasonable'fear of persecution or torture: .:More· 
dctailcdinstruciion on proccdurcsJorc(lnduciing interviews ana, 
processing casesret~rredfor teasorjable_ (~at ~.e\erfui,ii~tiori~ are', 
provided in theReasonabl~ Fear ProceduresMimuaLand separa'te 
procedural.memos, F;cir guida,rice ~on;iiiiervie»'ingte'chniques'toJelisjt 
infom1ation in a non~adversaiial manner; as}:lum'ofticcrs·should:i'eview 
the RAIO Training Modules: InieJ'viewing-: IMI·oductlomio !IJei'Non" 
Adversaria/ lnten;ie\v,· lnter.vi~1vjiig -E{i~i(ing:Testinion)'; an:J 
Interviewing- Survivors ofToJ;ture and,Other Severe Trauma: 

II. BACKGROUND 

Interim regulations require ·a~yll)Q1 offic.¢rs:,o rtJ.ake'f~asotiabletfe?r 
dctcrminations.in:two'types·ofcascsrcferred by.oiher DHS officers 
atler a final order ofi'emoval'has beeit'issued cif'i·einstatt~d-. These are 
cases i~whichan:indi~idu.ai ~r~ina~i'iy-is ;emoved ~ith~ui.belng pl~ced 
in removal p~oceedings:before:an immigration :judge, ·· 

'Congress has. provided for- special.removal.processes· for certain aliens 
who are not eligible for any:fc)ryJ1A.f~e\i.e( .fri:i.Ji1.feti.\Q~.aL ~l.tJie same 
time, however, obligations underArticle.J3'.of.the:Refi!gee•Convention 
relating to the Status of Re.fitgeeNnd·ArtjClc,3,;ofihe.United N.aiions 
Convention against. Torture dndOthi!J' Gi:uel,Jnhumdn:•or Degi'adilig; 
Treatment or Punishmem·('!Cimvention againsi;Torture"· orOi'tlie 
C~mvention'')'still apply i,n.ihep~i'~a$£8, Ih~f~f9re; withljpld!ri,g ~f 
removal under either section'241 (b)(3)ofthe:INA .. orunder:the 
regu I a ti ons ·imp lerneritirig ·the .<;on );en lion;agq'! 11$(,To.~;iu 1;e fl1ay ·s!ill I:le. 
available in these·cases. Withholding.ofreihov~l is'fiot:consideredto·be 
a fonn of relief fromrem(lvat becauseji,is:specificaliy'limited'ioithe• 
country wher~: th~C! iridividriai' is at riskimd'qdes ridtprohil:Jitthe 
individual's removal Jromlthe.United States. 

The purpose o(ihe reason:lbiefear determination is t6 ensure 
compliance with u:s. treaty obiigations:not:io r~ium•a person to .. a 
country\vliere the.pers<in wqtild be tortitfed()~ th(p~r.sori'slife'ol' 
freedom would be,threatened on•.accounl·ofapn:)iected characieristlc in 
the refugee defi(litioif.and, (It th~ ~ame·tirrie, to ~dh.!!re to.c;;ongre~sional 
directives to subject certain categories·of.'alieris to strearfilineifrerrioval 
proceedings. 

Similar to credible fear determinations in expedited removal 
proceedings, t'e<.1~()na.ble. f¢~r,_d.~£¢rniri~tiqps:se~~:lJS ~ ,sqe~;:nin}J 
mechanism to identify poteniiaiiY.meritorioils claims for further 

·References 

li C.F.R, 208.3 I: 
64 Fed: Rcg .. 8478 (Fcbroary 
19,)99~) 

'These:treaty obligations are 
bas,cd ()~:Ani~jc•J3 of. the·· 
:I !)5 r Conve(ltion relating to 
theSta/1/s q( Refitgee,<: and 
A~icle. J ()fthe, Convem iim 
against Torture and Other 
Cruel: 'Jni,;,;nan 01;Degrading 
Trefitmem O!!Pt!n(shment. 
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cotisideration by an linriligrationjlldge, ahd:althe satT1e.tiii1ect<i pfeVeht 
individuals subject to-removat•from•delayingremoval by•fi\ingtclearly, 
Unn1Cfit\)ri6us or..friv(llous claifn~, ' , - . .. 

III. JURISDICTION 

A. Reinstlit~menfundefSection 241(a}(S)•ofthe INA· 
' . ' .. . 

. I . Reinstatement of Prior Order 

Scciion 24l(a)(S) ofthe INA-reqdi\-cs DHS toreihstate.a 
prior order .. ofexciusion;_deportatiqn; or removal, if a person. 
enters•. the ~ hited §!,~tesdi,i~gaQ~;~n~·r h:~ying ~e~~f~fn.ov~q. 
ontter havmgleftthe Umted Stiltes-afterthe .exptratlon:of an 
a II ottcd period· ofvoh:ii'it(lry:acpiutlirc, • giyi hlf:~f[ce!,to. ~11 
order of.exclusion,,deportatlon; or removal.. 
Once.·a prior order has' be~n •-r~instated underithis.-prcivisipn; 
the_ihdivjdual is ilq1 {J_erriji!t,~~:wa!Jp)yJ§J7~§yi!Jtt:i'6r'~,lly· 
othcrrclicfunctenhc iNA. Howeverihaf;personmay apply 
fqr ·'f!ithli.O ldj hg c)_f.reffi.ov~l ~ndt;(;s.MJJ9t1;:4~.l'(b)(3)''~£We···· 
INA(baseiLon athrealto.life or freedoin.ori account·ofa 

· proiecit;d.~hf!ra~teristic in,therefugee:ctefiQitioq).and 
witiilioicting·ordeierrai·o(rcmoval\@:ier thecilnvention 
Againsttbrtur~. ·· · · ... " · · · · · · 

Ther~ are certain restit~ti<;>hS,,oii iss.tiiiig a)[ejij~tat~@~_vt. _ot'd~r 
to.people who mayquality to'apply[fof;NAGARA;i203 
pursuant to the Legal'lmmigra,tibn- f,'!J!Tii Jy,Equity:A<;t (LJFE). 

The LIFE amendmentproviaes thai:individuals 
eligible :to. app Jy ;f o,r· rllli~f QJ1a~(~ ~.Cf.RA202 )6d w~o/arc, 
otherwise:eligible for:relief''shall• not.be: barred from. · 
applying for.sud!feii~fby op~ratjon.of•secU()!t ?4'1 (~)(5)pf 
the Imti1igratioh and~NationalityAct'' 
Section 241 (a)(S) applies retroactively•to,all,pnor removals;' 

· regifrdle~s:ofthe;d~ie\ifth~;ali~ri~.s:j_ll#1liiJ.reeft!fY::_ There are· 
other. issues•th:it'may·aJfecdhevalidity of•a.reinstated priOr 
.ofder; such,as·,qtiestions~qn,cefriirig .\vheth~rJhc·applicant'os•:' 
departilre.executed•a·finar order of removal: An Asyltim·Pfe~· 
screening·Officer:who·is·:unsure-.about·the.valiaity,:bf.a, 

· reinstated:fi~ipt·r~moy~I il~iJer.$ho,~)~§f1n.sVJqheR,~M:Onal)Je. 
Fear Procedures:Manuat;,a,super¥isor·or;Headquarters 
Quality f\ssur~nce uriif. ·· ·· ·· 

See,•Re'iifoniihle Fi:ar 
Pioied,ire.i Midui,il (DRAFT 
Jariilah-2003), Sectibn ILC: 
(TVp~{ofRe,i;i"iable Fear' 
&ses) ··· 

INA* 241\a)(?l: 8C.F:R.'§ 
241.8' ..... . 

tanglois, Joseph E. 
· bripleliletlialion o( 
·A nli!n1/meilt to'th~ ·Legal 
bimi igPatioiiF iili1iiJ; ·Equity 
A ct(LIF:E). Regi,i·iling 
Applii:iLbilitjiif INA Section 
:;!4) (tij(5) (Reinstritiimeilf) ro 
NA CARA 203' Bei1~(baNes 
'(Washington. DC:+'cbruary 
'i2.200iJ:3p. plus 
attachments. 

Pcar:iun,Mich'ad 
iiH{ii ~ nji!ll ta I ioil -,o~: 
AniendlilenrtoJkeLegal 
I IIi in ig J;r!(i oh Fa n.i i~ i' Eq u i ry 
A1't.fL/FE).RegaPdiHg 
;1pp(fcabi/f IJ;of rNA Sectidn. 
'24 1 @(5) (Reinslatemeilf)to 
ivA,C'Al?A 2ti1.BenefidaNes 
(Waslii~gt_sm, DG: february. 
23, 2001); 7p: 11lus 
attachments. · 

US CI~I~I:~S~!r ANDim11GRATIO~·SERVICES" . .RAI,0 
·MARCH 11; 2013 

. .\SYU/M DIVISION OhiCER:'fJ!AINING C(JURSE 

Ruso~ABLE FEAR oi<'I>F:tisi2ii'fl~i> "'o ToaToRi:n£1£P.~i,N.\ iio~s ' ...... ,, ,, ............ -· .. ' '7 

46 
AILA Doc. No. 16082230. (Posted 8/22/16)



2.. Referral to Asylum Oft1cer 

Ifa person'subjecUo:reinsiarement ofa·prlororder of 
wmoyal .e_xpre§ses afe~iof l'erurn,f.Q th'e)nterided_-couniiy _of· 
removal, the DHS officer inlist:refer:the· case' to an asylum-
0 ff.ic~r for ~ reasqnable fear Cleterqjimition,, aftedhe prior 
orderh;{s i.leen,te,ll)'sti.!@ . 

3, C9iu1riyt-of !{em'()yl!J .-· 
-Form .I -8_71, l'!oficeco/Jntent/De_cisiontto .Reinst(Jie.'Pf_iiH; 
.qrderd()'i)sno_ti~esignat~--the§o~rJiY'Wh~r¢'DHSihtellds.to 
remove•the;alien; Oepending•on.whlch:removal'wder is 
. beingr~in,~tated'urid~r,Il)!A·-§'f41 (a)(~); ,that 'ordetri')ay; of, 
may notdesignat~!a:country'Ofremoval .. For.exa~pie; Fdrin 
l~8(50,_Notice qndQ~det:Q(E:rpedil'edR_em(_)yalid,o¢~;n0't;.-

·_ ih<iic~te· a ~ountif of r~movat h!ltan'V o~i:lh-'ofrepioy~C 
restilting-from.section:240pr_oceedings;iloes designate;a\ 

- __ cou~!t'Y: o (ri!.moya}: __ :J_~~g#fslle_~@.'i?{ w~jc!jtype.o f j,hot _of<jer. 
:is· being,rcinstatcd, DHS'must;ihdicate where it·intcnds,to• 
re.tiJo~e the ali .. enin orde( forJhe.!>.P,SQtp determine,ifthe 
-• a! i~rt ·lias a reasotiab Ie-fear o fpersec1.1tign ·or; torture.-iri:that: 
particular. country. 

The asylum officer need•onlyexplotdhe person's fear witli. 
·respect to, the coui!trie§~4fsigiia!ed arid ~pyoth~rc!lui)try:to 
~hich DHS is.coritemplating removaL For exampi~, ·if: the 
.applicant•was prcviouslyordercdremov:ed>to;coutitJY. x,:but 
is'rtowchiirriin .. :to'be.-a'citizeri ofcount··.·· ;y tne:as'lufu' ' __ ,_,_,_ ,., _.,_ g .,; .. :-- .......... ' .,.," ry. ··' ...... X. ... ,, ... 
-officer should explore •the person's fear,with respecftoJioili . 
. countries. Ifth~.pers_oh e">;pfe~selh\ fe<~.t-:Ofretufii,to;any 

·F:~~:na~uJt):;~Yarw!·~··\:'·· , .. 
'Gonza/es,J-26 S.Ct.2422 · 
(2oo6): · -

kate: l~·i~e Fifth Ci[9uit, an. 
iridiviCiual 's depaiturdrom 

.ttie U.S;after issuance' of an 
N;rA'. bi1tptiofto th~ o1:def 6r 
~~~6\'al,cto2s ~otsirip~n · 
imn1igrailon)udgeof · 
judsaiciion to ordeithat 
indi\'iduai.r6inovcd; .thus tliai . 
iridividuai'c~n bc.suhjcctto 
reinsi!JtchiCnt if p~e\·i~>_J~Iy 
ordered removed in absclitia: 
Se~··u:s. v Raiilircz~-(?cir~mll~, 
S59 F3d 384 (5th Cir; 2009); -

8 c:f,R .. §§ 20!U I (a) & (b): 
24i,8(~) " . . 

'NOTE: Procedures are· 
,,"," ', •.. ' --~· •l, •, ·'· '' ' " -

currently- be>ng developed 
· for ;~ferri~g.~persO,n ~ack io 

the asy_lufl1 ofti.se when DHS 
(jeci4e~ to;di~reg~rd ~ 
country of-removal 
dcsigmltio~ iu1d tli~ pcis01i 
~~rircs~cs a·:r~ar of rct~rnto 
the 'nc~~ ci>untryofr~il)O_val. 

·-· ························-· 
US Crrw:~SHWAI'O buuGRATJON SERVICES"' RAIO 
M.\ittn 11;2013 .. . . . . ... . 

Asvt;UMDIVISION·Oi·~·lcv.a'titAINING C<>u~ts•: 
Rll,\sos;\oitt FEAR ofP[iisE'cUtlo:-i.\loill t8R''rtiiiE DETEi~uN,\ Tio~s 

. ·--· . "" --- .. . . .. ...... . ., -~- '- - . ' . 'g 
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'other cohntry; the·.offlcerisnould:'ri1emori~fize·that:lnthefile: 
Jo ensure.that the:fear.is explored should DHS ever· 
ccinteflipl(lt~ remqvingthe pers.on,t.o that oth~r cquntry. 

B. Removal Orders:under :Section238(b) otthe INA (based on 
aggrav.ated felonfconvictioll) · · 

1. DHS removal order 

Dnder certain circumstances, DHS mayissue an order of INA§ 23R(b) 

rel'noval.if'.DHS 4e~~rroine~i .. lh~t:~.i>ersq!li~ d~po~t4~i~ under 
section 237(a)(2)(1\)(iii) ofthe INA.(conviciedby final 
judg~<:nt of an,~gg'rat'~Nd felony aJt~i'hii)firig b~efi:aqfriihea 
to the iJ.S.). This means tnanhe pers6n·m(lybe'removed 
without removal. proceedings before an;iitJmigrationjudge. 

·-- " 

2. Referral. to an.asylum officer 

If a person: who has:been ordered removed hyDHS pursuant 
to section.238(b) of.ihe;!NA:,expr~SSC?'a:fear·of perseCl!\i()n 
or !o1tur~,thatpers~li f:rJu§tbpxefcficd.:to'an a~yl~fil offitcr 
for a reasonable fear detenninaiibn.. · 

3. Country of RemOval 

Theremovai cirderundei S~cti§m238(fi.) ~h(juid~designate a 
country of removal, and in some.cases, ·wilLdesignate:an 
altern~tive COljritry, . . 

IV. DEFINITIQN.QF "REASONABLE FEAR~ 

Regulations·define 'freasonaole fearofpersectitlon or 'torture" as 
follows: . 

The alien shall be. deterrninedito have,a r<easona!JH::fear;pf 
persecution odoiture':if the alieii•establishes a reasonable 
possibility that he.~r sh~:wo~id.b~ per~~~~ted'on~c~~unt of 
.his· or'her ra~:e: .religion, natiori~Ii,tY,.111ember~ljip}jna .. 
·particular sociai group or·political opinion,or,•i'reasonable 
possibility.,that .he, Qrshewquld .be:tori:i)re~Lin;the cotr!ltry of· 
n!rriqval. Forpurpqses.O.ftlje'?cr'e¢6Jqg·oet~tjtJlh~,tiph; ~he , 
bars to eligibilify for whliliolding;ofremovafundersection 
· 241 (b)(3 )(B}of the Ac(shall 'l1orbe cprisidereo. 

8t.F:R·:.§§20S:31(a) & (b); 
23fiii(t)(3), ·~ole that 
r~l,'lllations require'the DHS 
to give-notice ofthe right to. 
;r~qij~s~ ~~ithh~loing of · 
rcinovaho a.particular. 
c~tij{i;.y·, if iii~ ll~r~on · oidcr.cd 
rclju)yc<)'fcars. pcrscc_utifi.n· or 
tortu~e in thatcountiy .. 8 
c:F:R.§ 23s.!(b)(2)(i) 

' . 

.8 C.F.R. § 20~.3J (c) 

US Cnm:ssHtP ASn htMtGRATHJ~ SERVICES- RAIO 
M,\RcH II, ioiJ . . . . . . .. . . -. . ... ASVLUM Dl\'ISION OFFICER,TR,\I"NG Ci>URSE 

, .,., . ·•.' · ",•__ ',• , '•·, · ,; ··-·, '· ~-.;-, .,~r -·~ .. : ,·•·, .· d :- ', • , "I• '· ' 

REASONABLE FEAR OFPERSE.CUTION ANDT()RTURE DETER) !INA TIONS 
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~~ ''I 'J'',, ,•" ......... ·'\<•','' .. ' ' 

A few points to:note; which are.discussedl.in greaten:letaillater-.in'the. 
lesson, .are the following:. 

I. The "reasonable.possibiiity"·standard· is•the same'standard 
req iii red ..to. est<ili I ish .eligibility for. asy ltini • (the· "well~ founded 
fear" standard), 

2. Like asylum, t\lere is ~t\ "on ~¢cptint qf' ·r~q~ireffi.ept 
necessar:Y. io-esiab.lish·reasonable·.fear ofpersecution: 

thc,pcrsccution must Be on accotmt'()f a protected 
characteristic in the:reftigee definition ... 

3. ·There is no "on accountof.' requiremenfnecessary to 
establish a rc<~sonable fe~r of tortwii,. · 

4. Mandatory and discreiionl)ry bar~ are noi.considered in a 
detert11i,mition · ()f. rea$ofi~bie•·reM·.orper4~c!ifi o1 rotre4~on~6 I~ 
fear oftoriure. 

V. STANDARDOFPROOF 

The stand~rd.ofproo'f to'cstabliW''re~sona~lc•fcat'9fi)ersectitibn>o( 
torture'-' 'is the "reasonable. p,ossioility''·standard. Thisjs the·same 
standard required .)o ~s~~blis~:a "\~ell:fo,ifn:O~~; f~~.t'-':<?(Pet~~~_y'tio~ in· 
the·asylum context 'The "reasonable·possibiliiy"standardds lower than 
the "'more·lik<;ly than,not st~n~~rd:'re)luirc_d to establish. ~ligi~ility for . 
withholding of'removal. It 'is high~rtli<i1i th~ stari~~r~ of progfreqtiireo• 
to establish a "credible 'fear'!' of persecution. The stanaarcl;of:proofio. 
establish.a""credi\)le fea(' pJjJ~rs~~~!io'np(l~!'Nre 'j~ \vhe!h~r !lJ~f.e is•a 
significantpossibility·of establishing eligibility•.for·a~ylum or. 
withholding·of remov~l-uride'r'CAT. bHofe aii· ilfiinigratjoh)udge. 

Where. there is disagreement aniong•the·United'Shites·CircuitCourts•of 
Appeal as fo.t)le proper'intei'pret~tioh:ofaJegal i.~~tie;·the;pre<;ed,~il! fpr. 
the Circuit in which thecapplicantcresii.les is usei.l.in·determining:whether 
the applican! has areaSOQabl¢ fe~rofp~rS,~ciiti.oh•pr;'iortiJr't<. N,oie;tJiat 
this ditTersfrom the credible fear cohtext:iri whitiHJieic'irctiit 
interpretation most favorable· io the applicant:is used, 

YI . . PRIOR DETER.MINATIQN& 0~ THE.M.f:RITS 

Ari·adjtidicator or jmmigf.atiRnJ~ag¢·P.r~yiq~~ty;n1~y·li~~e made 
a determination on the merits·ofthe. claim' This is most 
COmmon in the C_ase ~fan a[ipJicaht.Wh() is SUbject tO 
reinstatemenrofa·pi'iororder. F.'or example, the applicant may 

See,il~AiO Mo8uics: We/1-
f!JundedFear, an<i £1'liience 

AS\'WM 01\'ISION RA"d~liCOURSE 
~A,S01-:~BI.E.FEAROf'PE~SECtrfiO~·hi>;TnoTillri< DETER)IIMTIOSS 
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have requested asylum and \\ii.thhoiding oh·emoval in prior 
removal proceedings before aniimmigraiionjudge, and:ihe; 
immigration judge'·may h~ve:l1)age;~:4ctl!ffiiifl~ti~Jj Ql(t~e.fuerits 
that the appiicant was ineligible for relief. 

While the.APSO shotlid accord defefence·,tiYthe priOr 
detcnnimition unless there is clear error,.the officer- must·cxplorc. 
thqpplicant's Claim. Th~ office(shquld a,I_so:inquiifa(to. 
whether there·are any changed cii'cumstances,that·would 
otherwise atTect the applicarit'seiigibiiitY: 

VII. CREDIBILITY 

A. Credibility Finding 

To .detennit1e whether an applicant:has a,reasonable fear .. of 
pcrsccuti9i1 ora' i'easonablcfc'!!.fOf !9i)Ure; tlj(,! asylufu,officer 
must evaluate whether Hie ap)Jiicaht!s.Cialm~is credTI:l!e. In -
contrast to the credible feari.letennirlation; \\;hefe'the asylum 
officer dete~ines bnly whether ihet~ ls'~ signi'ficant p~ssibility 
the applicant ml!y cstablish,a credible claiin,Jhc asylum:officer 
must make a finding as to whetlier the'cliiiin,i!{§r: i!(~g't:crediole: 

In making.this detenn_iijati9i1, t~~.:)syltiiil~'qffjst;~:snoqld•ta~~ii!lio 
account the samcfactors·cons"idcrcd.ih;cvaluating·.credibility'ln 
the affinnative asylum context, which,are,(.liscuss(!d in the RAIO 
Module$: C!~edi_bpitjiiind-EJ!{dMc:edJ"pe a,§Ylum office.r ~hotitd 
evaluate the consistency; aetail,•and•plausibility,oftlie 
testimony, in lighi ()fci?~~t.tY C<'ljidiiioris:~n<!.;§ther,~('fct!.rri~~~~ry 
evidence. The asylum officer inust:·also take into.accolint:fact<irs 
that may impeae clear c,ommunicaiion,or leaifto 
rnisunderstan_dlngs; _such ;~§ ef(ectS"oftfa)IJlja,culttu~l fa_ct_or~·; 
and usc of an· interpreter. · · · ·· 

B. Relevance 

If parts ot~thc tcstim'ql')y aje fo.u"nd ri9J 9rcqi~k;, t~e)isyluln 
officer must:detcnnine .. wheiher.thoseparts•of'iheiestimony•are 
retcvarit'to the applicarit)'claiiJt.o~Bij,rsecuf!()i}'or:~tj:> the . 
applicant's ·claim: oftorture. Onlytifthe· aspects.ofthe·.testimony 
found not credible·are.rclc:varii_:t().'theappiicant:s .. cJaim. may the 
APSO base an adverse reasonable fear detcrrilihation On the 
applicant'sl~ck,of credibility .. For.exampie,:if there a~e 
inconsistencies betweeil,theiapplH:al1t's)estil!)9ny and 
govcmmchtrccords regarding the rmrrlber oftimcs:applicant 
entered .the Uriit~:d $iates:hutt~is;inc.9nsi~t,eii<;y dc.\e~no.t' ~ffect 
the' applicant:s claim, this woUld·not be're!evant:anifan adVerse: 
detemiination should not be'based on :this aiscrepancy. 

For discussion on \,:hat 
·constitutes "deference", see 
section. VII .. Ci-ediliility: D. 
Prior. Credibilit.i' 
Deti!ri1iimitidns. 

See·RAlO Modules: Cros,,·· 
·Ciiltural Coniinunic'ation: 
'lliten•ie•\•ing -·Working irith· 
ciii biterpieler .. arid · 
rliiten'ifl'i,iilg ~-Stirvivoi·s l!( 
· Tot'lui·e'iutil Othei: 'Severe· 
.Trmima 

For.discu_ssign on what 
·constitutcs,a,:·relevant" 
·ir.c()nsistency or 
~iscrepancy. se~. R.AIO 
Modul~: Cretlibility. 

US CtTIZI:~SHtP ,,:-;oi.\I~IIGRATto:-: SERVtCI:s-jl.AiO AS\'l~U~t 1>1\'ISIOI\' OJ.' .. 'ICI':R'·iRAI:\'1:\'G C()UHSt: 
MARCil II, ioi3 . . - ... Rt:Aso~ABLE FEAR oF t'iilisi'ci/rto:i'',iNo fb'tii-iJtiE o[i-i:R:\iisA'rtoss ... . . ........ .... . ..... . II 
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However, there.are instances where this: fnconslstericy:col!Jd be· 
relevant. For example; ifothe:govemmeni. records indicaie':thai 
thc'applicant.was in' the Unitcd'Stiltcs diiririg tlic.tini'c,sf.he 
claims to'have:been harmed whileresii:lingJin:a foreign country, 
this would be relev:init;a11o it could ,be us~·d as a .factor suppq[ling . 
a negative determinatiort;:provided·thatthe·applicant·is unabkto 
explain the inconsistcncyrcasonably .. 

C. Opportunity to Address lnconsistencies·and'Discrepandes 

The asylum officcrmustafford,thc apt~ffcarit the opportunitY, to 
explain any apparent relevant incqnsistencies and,discrepancies. 
This .opportunity to re~porigniu~l])e;q()c).lj.IJerite4 i.t1J~e s\vohi 
statement. This is particularly'importanUn the,reasonable:fear 
process; bcC:i\JSC.thcinter\Jic'W it)ay:\)c 't\l~:applic!!'l)t's only 
opportunity ·to.exphiin,perceived discrepanci'es; 

The indiviqual preyibpsJy-rriay:h~Y.e:provided testirno~y·· 
regarding his or" her Claim in'the;cmitcxt-oflan.asylum or: 
withholding ofi"en)qval;appljcat.ibl)., ltjs;imP.9rtant.th1ll tire 
asylum officerreview.all prior"tesiimonybe.fore the 'ihterview'in 
order to ask ·~heindivi(!ual aiJQu(<Jny-in<;_cmsistencies betwe_~n 
prior tcstiinonyaftd:the'tcs!iincirlf ii'rovi"dcg iJt•tlie rca.s6nable;fcar 
interview. If the·indivioua!"is not given sucHari.opportuni!y·ai 
the reasonable feaiiritezyiew; and incorfsisteiicies are• discovered 
at a late~ dat~,-it:~ay 6~ ~ecessaiY t~:cond~~~ a~secon.chnte·;J;ew 
io give the individualan.opportunity to cxpl_ain. 

-· . . ,,,' 

D. Prior·Creditiility Determinations 

An adjudicator previously:may.have•madc a~dctcrmination:on· 
the credibil.i ty ·of,.the. i!J.c!i \tidual' ~: ~~.s¢ftig11$)egardihgfacts:tlj'at 
form the basis of the claim; partieularlY'in the!case•ofan• 
applicant who is subject ioreinstaiement .of a prior1order. For. 
ex amp I e, ;the app I ic.~fii 'h\~y 'hay~, f'eqiie~_@;a,sY,h.iin"'arid 
withHolding of removaf in:prior.removalprocl:ed.ings;before an 
immigratiop judge, ~rid the inifuigriiiionjudge .m~y Have)rfad~ a 
detennination that the'Cihlin .was:or was:not'credible; 

Tn~ APSO ·should ac~orq deferen(;eto pn!vi~IJ5:.~redigility d.~1eiTriiiiJ!lions 
made on·the·same facts alleged in support of,thereasomible.Jearclaim. 
However, the :asylu,m ?fficer i~·rigt.siri~t,IY~_ljo~uf10,b)/pri9r 'cfe~j{?ility, 
determinations- whether the determimition .\vas that the,assertions were 
credible or not creditile. l'he evidel)ce presenied:to ihe asylumof(lcer,,may 
be different than th~t P.resetit!:!d;t<? tiie:P,i-eviqus '!djud!~Oltqi:, el\her. b~~<Wse' 
the individual. has obtained: additional informaiion:since;the' previous 

See1vfim>·ourr. INS, 
230 F:3d;9o2 (7th Cir. 2000) 
(whe;e the basi's torah . 

: ... , -':·. '. ;•·' I . ' 

.applicant's' asylum ahd 
torilire clali11S differ,. 
indi~idualiied treattnent is 
~varritiii6ctto·e~sur~ a 
ihorJug~ exploration of the 
ioiture Ciaiinl 

See £fe·, .. Ashcroft; 293 F.3d 
899(5ih Cir.-2002) (Factual 
'c'~nC!usioiis Of Boaril of. · · 
·hi'liiligrniion App~als (BIA) 
arcfcviC\vcdfor s"ubsiantial 
cvidcnc"c;"~~dq~cstions of 

:taw.· arc ·reJic\vcd & · i1ovo, 
'giving great aefcrcncc·lo an 
irrimigraiion ju!lgc's 

adj udicati<;m;, or be.cause·oftliedif'ferspce: in ,!hei'll_atiire·ofthe ctaimfor· 
protection from removaL (For example;,.previously the applicant may not 

'· deCisions coliccrhing an 
.alicn's·crdlibility.) 

us Crr11.1:~smr .\No bt~HGRAno~ S>:RVJ<;t:s-.RAIO 
M,\RCH 11,2013 

ASYJ;UMDIVISIO~O··FICER.TR,\1~1~(1 Ct>URSI: 
R~<:Asil~t\su: Fr.:\a oF<PERS['Clitl'ciN._A~D-tORTURr. ·oETER~ttNAlU;·~s . • . .,... . .. ,,... ... . . 12 
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have been•able to present•a'claimbasecfcm· fear.•dt.torture:)' 
Deference·is typii:ally·ihoughto(in·.the,con'text in .. whiCh'a 
reviewing body is re\'ie\Yi!l!fa decision ifi~dc:bclow,t!J 
determine whether or·not dedsion:as a whole'shotitd:be upheld 
Deference. operates diff~rertJy wh~r~jlie AP~O isrmik!ng,a·iiew · 
decisi'on on a new record~ Even wheiftlie claim 'assehed:.is.:ihe 
same as the claim previously adjudicated; a new reasomiolc'fcar 
interview creates i{newreco'rd. ·The.APS0decisiciri'is.a·Yiew: 
action ~ndef a differe~UlUthoriiy.'i'fhe Xrs6is ~oi aetihg'as a 
reviewing body ~or thepr~~iouird~~isiot} imd must instead in!lke. 
a new dctcmlination·,.which'includCs a ricwcrcdibilit)' 
determination. Therefore, deference 'in this context.cannot entail 
assumptiotf\) fa negative .credibll i'ty <I~tepti iriiitio~ ·a~ .~' f~ct. 
found and applicationofi\.to.the.new decision in.lieuofa 
separate aralysis, Ihstcag, it ·rcq\lires:the Af..~0 t(i·ackhgw[cage 
the significance of. the prior·credibility considerations on tile' 
"same facts'\ and then· take 'them,irito. account·!in{theanalysis: 
What constitUtes '"the saJ11e'.facts'' Is ~nii}lp6i1i1nt par,t'of.tliis 
discussiqn. Prior vague tcstlmony·rnigh'inoi'.'bc consldbrcd to. be 
the. same fa~ts~as·!nor~: ~pt;c,if}c.te.stjrii6iJyJ¢c!'!iVe'9 qtir,i\]g t!Je 
reasonable 'fear interview. 

Some prior ilcga!iyccred.i~ili!y dl::tetl'r,iin~iions:mayipc'~lear ~n<i. 
the facts they address.areeasilyiidentil.ied~asibeing,ihe same: 
facts that are l:feing·ils~es:se:d (<:}r:ctegjljjlity iji'thitreasciri~gle fear 
interview. In such ·as:case; deference can' be. accorcie&by raising 
to the·applicant'thc pn:~l5le~s·.not.~d by,ili,c. pr~vio.us, ~<!Jpdic~tor, 
duririg.the reasdnable'fear'iritei:vi(j'w; givi!lg•th~;applicant.the 
opportunity to explain, and:deferring.to ihe previous 
adjudi~ator's:judgmenfin assessing)he r~asoila.b@~ss 9f a·ry 
explanation where iharjudgmentlis suf1port~ble. Since;ii:is 
importa[ltihat.'the .applii:a_n(be·giveij~t.'l~i()j;po[tunityJ?·piplain 
the negative: cfedi bi I i tNactors. raised :qy tne'jJrior adj tid ic~itor ,, 
this .woula require a review·ofihe.previous·.recor(f and 
detenniriation 'prior to,the f~asqmible:fear.:jnter:View ~hi:Isrime 
exploration of the. credibility. concems.durlng th'e'reasonabidear 
intervie\\:'. The ,recor9 of the applicariJ'$ jmivioits tesiirrioijy. c~n 
also be helpful in-the deterfuiiiatioh or;\iiheihefthe!explariatioh' 
of credibilitY. issues'is;reasonablc:, F,or cxample,,iftlic applicant 
i.ridicates during his're~s.O'ri:lb\e: (e~r iNervie~: th~t h~ 'W~s)iot 
given·tlie opportuniiy·to:ialk aooutotherlinsiances·ofharm; but 
the tra_nscriptqfhis:prior h~ari~gipd,i~~~~~,lje:\v~~ ~s~e~sev..ef~l 
times ·ifanythirigelse happ'eried.to.nim;.this colild:slipport a' 
determination that the·applicani~s;explai}atiqnjis noire.asona~Ie. 
Kee~ i~ mind, h<iwev,er; th~rsoirt~ of!il~Jn~.t~.ric~s t8~fap(:1iicant 
is testifying about may.have occurred ~ljledhe·previous 
intervie,w or hearing: . . 

Note: 'This differS. from how we 
'treat prior crcUibiliiy , . 
'detenfiiilati(JnS in':the 
affi.~ativc·asYi'um context 
\~,h~re a~· aPPliCant 'waS 
previously denied by'ari . 
I.J!i!f!igmti~m Judge: "An·asylum 
seeker;e~nnot applyfor asylum 
before :in AOifhcor she has 
previously ~pplied for ahd has 
.been denied asylum (and' there 
is;,,)! appeal pending).byan 
·immigration judgq'(IJ) or the 
'Board of,lmmib•ration Appea,Js 
(BIA) (collectively EOIR). 
UrilCss·thc asylunl.seeKer 
demonstrates to the satisfaction 
of the ;dj~dicator~hangcd · 
CifCunlSianCCS.dn-fa'CtS o'r in .._ 
Ja\\{that materially atfcct 

asyliirn eligibility. 

us CtT!ZI:NsHtP A~Dhl.\ttGRATI!J~ Sr.Rvrc.:s<RAiO 
M,\RC~ II, 20iJ . . . . . . 

AS\'t:U~I 01\'tSto~ OFFtCf:R TiuJStSG CouRsf• 
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In any case in.which;ihe APSO's.credibility,deienninalion 
differs -from th~; · credibi I ity de_tcJfu,inati.9v' .jireviousWrca"cJicd ·by 
another. adjudicator on.the·same.allegations; the.asylum:officcr 
mu$1 provide. a· sound .~xp!<!l1'~ti ciii~a.fld.sl!p(iort. for th.e;di ff~feht 
finding. 

VIII. EST ABLISHI!'IG. REA~ONA:BLE F_EAR.QF PERSE~UTJQN 

To establish a reasonable.fearofpersecution,-the·applicll,nimust 
show that.the~e is a.reasoilable pqsst§i\iW~e pi';she:wiii ~i,If(er· 
persecution ·on-account •of race, .religion, .miiionality,· membership in 
a particular social group,.o(politic~lopinjb_n .. A,s,c-~plain~(j '\b\Jvc, 
this is the .same standard asylum·· officers use'in evaluating whether 
an applicant is e!igible.forasylum,, Howe:ver,.the.reasopable fe(lr 
standard in this contexris yse4rl9t:a~pai:t·~l~ir eligibiiicy 
dctcnninatibn for asylum, butcrathcras a scrccning-mcchanismto 
detennine wqethe~·aif ittd.i yi(J ua(m~y· lie' ;a b.[e:Jq -~st~.l\ I i.Sh:~ Ji!ii.b.i l ity. 
for withholding of removal, in Immigration·CourL 

In contrast to an 'asylhin ad]udicat'io'n;(hc· A:P.S0irha)!not ex~rcise 
discretion in making a-positive or neg~iive.reason,abl~fe~r ., 
determination ·and'rriay ~ot CQiisii!§t:{he,· a'pp!i!;ii~ility iifavy 
mandatory bars that.may-~pply ifthe applicant.is'penriitted.to:apply 
for withholaing ofremovai!Jefo.rc·thC;iinmigr(ltion judge. · · · 

A. Persecution 

The liann the'apJJiicant·fears·must:constitutc IJersecution.,thc: 
deterininaiion .o l'·whetn¢[:!@ .!ia.fut ¢.ol!sti futes~ r>:erse9:llti0.#Jor: 
purposes ofthe· reasilrialile fear d~terri'iinadon is·, ho 'di ffererif 
from rhe.deienninaiion in il\e:affinnaiive;asylum coriiext:'Tnis 
means that the h(!rjn'ii_!ii~t:b,e'~Le'fioq~ e'~o~~li't(.>.~e·cp~si~~n!~ 
persecution, as describe(! in·case~Faw,.the·UNHCR.Handbook;. 
and uscrs.poli<.;y gui9llri§,e. N9te{t)'i!lt~:tnjs is diff.erenfJrolJ1 We 
evaluation of perseciltioni ih· the credib le.fear:contex t, :.wHere the 
applicani.need.only;demonstrate;a·.significantpossibility;.that he 
or. sh_e could. e.stab ljili · th~rwe feat'e9' lia'fl'njs ~~riiJ4s:¢nq4gh 'I!J; 
constitute persecution: 

B. Nexus to a Protected.Ciiaracteristic 

As iri' the asyh:ini coiitex.t; th(app,il~~nt·r\iti_st .est~bHWthat'the' 
feared liann is on account of-a profeded.characteristic'in the 
refugee 'dCfin i tj q~' (nice; rej igiqn; .nll!.l9.h~l i tY;. iji~iiibei'sh.i p; ih 'l'l 
particul~r social group;'or polltical:oplniori). This mearis':tlie 

Sec discussion of 
·.·persecution"•inRAIO. 
Module: Persel'tltiolt' 

~.(i.F.R. § 2087'31-(c). 

US CI'I'IZI;~SHIP ANO ht~IIGRATI<JNSER\'IC.f.S,'-'.~.RAi() 
MARCH 11,'2013 

.~S\'tUM Dt\'ISION Ot'FICI:RTJIAINING COURSE 
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applicantmustprovlde:some evidehce,-.direcLof drcurhstanti!il, 
that 'the persecutor is motivatedTo.persecuie the applicant 
bc6Iuse thc,applic~itfp:osscsses;gf'i~,be!ievcdJo.p9~s~$~p)jc'or 
more of the protected characteristies;in:the refugee-definiiion: 

C. Past Persecution 

1. Prestimptiori cif future pefsectitipn. 

2. 

Ifari applidmt,~statili.~Qe~·pa§t pers¢cution oti.acpo\lht of a 
protected charactcrisiic! it is presumed that'thc apP,Iicatit
has:a rea~ona~ldear of persesution.in:iheftiiure on.th.e 
basis oftheorigillal.~la!m: This pres.inTiption'rriljy b~ 
overcome if a preponderance of.ilie evidence·establishes 
that, 

a. 

b: 

there has,been aJundamerital';cl\ange; in circumstances 
such tha) the·~p~lica* ~o i.o!igei_iiasJW~I!do\liJ.d~d 
fear of persecution,: or. 

the applicant.couid·avoidfuture persecution by 
. . ' ' ". .. 

relocatihg·tg.ano'ther. pari·ofthe,country·of.feared 
pcrsecutiohan<i, up4cra.il~thc Circ(irri#aiitcs;,in.vquld 
be.reasonable to expecdheapplicantto do so. 

Severe past·persecution 

A finding:ofh;asonaqie>fear ofp~f~e~~titm canri9tb~:~a~e'd 
on past persecuiionralone~ iirihe absence:ofa reasonable. 
possibjli_ty 6f(ut:iire' p¥rsepl!_t)(J!1: ,A,.r~as(?.iiabl~· f~~( 9f 
persecution may be found only•ifihere is;a reasonable 
possibility the·.appJica(!t.~i)l ~~ P.firs.e.cuied in:.thefuttire, 
regardless ofthe'severity.ciftlie,pastpersecutiort. Tliis is 
'because,withholding,o6emoval:is:accorded·orily·to,provide 
protection ag<lihsf fuiiire j)ersecution''ilhd may;rio(be 
. gra~ied wi tho'ui ~;I i kei ihood,:~ ffutu~~-P,er~ecuti~~- · 

As note'd above; a fihding:of past persecution raises the 
presumptiqn iha(the !!PPlicantsJear-of:future persecution. 
is feasonabl,e. · · · .· 

.D.- l~teriial RelqcatH>i! 

As in the asyl~m.coritext; tjle .e~idence mus't estab)ish,that,the, .. 
1Jpplicant co~ld h()t ay()id fu.t~re persec~tion ~Y·relo~#.tiniLW.ilhiri 
the.country of feared persecution or.that;·under;all the: 
circilm~tances, it .\Vould,be ;urire.as(fnaol~,.to ,expe,\;t.tiifil',of, he.r to 
do so. Incases in:which ihe persecutofis·agover'nment·orls 

'See. s'cJ.R: ~ 208.13(b)(l) 
and discussion of 
presumptlo;t in R'A!O, 
lessons: Perseclllion and 
Well-Founded Fear 

l.'l cpntrast. a grant ofasylum 
may.Qe I?a~ed on 'the firyding 

.'that .there are c~l!1)pelling 
reasonsJor,.the applicant's 
Ul]lvilling~es~ JO retu~n: ·· 
arising from:th.e severitY, of 
past' persecution. even if 
'th~re 'i_s no longer a· · 
-reasonable.possibilitY. the 
applicant \~ouid be. · · 
pcrsccu'tcd in the future. . . - ... 

Si!e discussion.of internal 
relocaticin'in RAIO'Module: 
We/1-FoliJidei:l Feai'; See 
also SCFR 208.13(b)(3) 

US CtTrz.:~Sf!IP .1Nn lmtrGRATro.~ St:Rvrn:s -'. RAI.O. 
MARCHI I, 2013 
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govemment-sponsored;·or the·applicant,has·estabii~h.ed 
persecution in the past;,.itshalfbe•presumed}hat.intemril 
relocation would not b'c rciisoniiblc; unless DHS cstablislics by a 
prepo~d~ranc~ ·of.ine ~~id~~cc that,··~nder ali· thc:~i~cun1srences;. 
it woul<J be reasohablefo!\th~ applicaritYto:rei,oc~le.: · 

E~ Mandatory Bars 

Asylum o'fficers may not take. ill to consideration mandatory bars 
to withholcling·of remov,al'\vh,eh ·inaking i"eiisoiv1bl.e Je.ar,<if 
pcrsccution.dcterminati!:>ns.· 

If the:asylurri officer li~ds,t~at there. (s a reascin~)Jie t>Os~lbiiity 
the applicant would suffer persecution·on·account:ofii protected 
characteristiC,. the asvlum officer. must.rcfcr.,tt\i: case to' the 
imn1igration judge; ;ega;.dl~ss1of~hether:lh~ per~on·has• ·. 
committed an aggrayated{elony, has persecuie~~others,. or is 
subject to any other rriahd!J!oiy ~ars't.o \yithno!9illg•of(efl)oyl(l. 

How.e\ier, during th~ iiiter\iiewctM oJfi,c:§r 11'\li§.t de.~e!.opJ~e .. 
record fully by exploring whether the'applicant.inay be subject 
to a.mandatory:bar. ·· · 

For the purposes of draftingthe;deierminaiion, the asylum 
officer shol!ldJlag arifp~t,e'nti!ll);fars·9:v. iridu~iilg;~.bri¢f . 
description of the facts•thaHnay implicateia·.mandillory baL •The 
asylum officcr·shou}5J;thcry·no!e:that;thc,mandatoryba.rs wercinrit 
considered when ·ri1akingthe.~eterfuinatidn: · 

The. imm.igratiori.judg~''Yi,IJ.~i:insider;h1,~(1d~.t()r,Y.'b~rs ih.decidihg 
whether the applicant is·el~g!lile for witnholding:ofremoval 
under section24l(b)(3).ofihe Act. 

The following.mandatory'bars apply ·to withholding ofremoval 
under sectioti· 24l(b)(3)(A)"for'case§:cc)riiilfericedApril I, 1997 
or later: 

( 1). the alien ordercd,.incltci:i, assisted, or othcrwisc'participatcd 'in the 
. persecution ·of im:individtiriLbci:aiise iif the iiidividuill's race; 

religion, nationalify;.m~mlierihip'.iii•a p~ryicu!~r.sodial gr.oup; or 
·political. opinion; 

(2) t~e alien, h*vi.ng beeri,co:nvicted•,§ya·fi[l~lji,Itjrimeij(Of? 
paf!ic~larly scrious:crimc,:l~:a.dang~r;i'o}l!c'communitY:oCthc· 
United States; 

(3) there arc, serious reasons' .. to bclicve'thahhc alien committcd.a. 
serious no~p~liticai' cri~~ ~ut~ide,the \.J~it~dSiai~s befo~e the 
alien arrived i~•theUnitedStates; 

S'C.F.R,§ 208:3J(c) 

s C.F.R.,§. ios. 1 6(cJ(4~ 

tN.h; § 24i(b)(3)(B); 8 CFR 
1'2os:J6ici><<zr& (d)(3i 
'(for applicario'ns for 
\vi~ilioldit)gpf deportation. 
adjudicated in proceedings 
.CO!l)mcnccq.Priorto'April I, 
.1997, mandatory denials arc 
·found.within scclion 243 
(h)(l) ofthe'Act'as it . . 
app~iucd.prior.to ihal date:) 

US Crrw:~SHtr ,,su IM~tiGRATtos SrRvto:s- RAIO 
MARCIIII,20i3 . .. .. . . .. 

' ' ASVI:U~l DIVIS IOS OI'FICERfR,\ISISG C<>URSI:. 
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(4) there are reasonable grounds" to lfelieve:that"tlie:alien is a: danger to 
the security of th~ U~itcd Siates•(inc!!lding an yon~ d~scri~cct:in 
subparagraph (Bj or (f}of·section·:it i"(a)(3)); or 

' ' . ·- ( .. 

(5) the alien is deportable liD~c.fSc~Jioi)i;!3?.(a)(4)(D) (pkhiCip~tcd in 
Nazi persecution, ·genopid.c, or the,commi~sion:9f .a~y a,ct:of 
torture or extr~judiCiiilkilling. AIJY aliei\'(li:"scribed iii clause (i), 
(ii), or (iii) ofScctiori 212(a)(3)(E) ii(deporiablc .. ) . . . . ., .. , . . . ' .... '_.,. 

IX. CONVENTION AGAINST TORTURE-- 8:.\:GKGROUND 

This section contains a background discussion•or:ihe.Convention 
Against Torture, to provide c·ontcxt'to thereasoiiablc:fear\)ftpriurc 
determinations. As a signatory to ihe Conve1ition· Agaii1st -Torture ihe 
United States has-an oqligation .to proyide profeciion .whete there are 
substantial.ground~Jo l:ielieve .that anin.<!lvi<!\ial~'Oui(l' h-e·' In danger of 
being subjected to-torture. Notably,,:iherc are i10 bars to proteciion 
under the·Convetition:Agairis(f!?r\A[e, ·T ortur.~· is"a.n a~t'4n.iversally 
condemned and so repugnant to basic--notions of.huriian rights that 
even individuals who are \lndeserving;of.refugee;protectio_n, v,:illnot 
be rctumcd-tci ac(,lililtry \VIiercthc"y, i:fr~'lik"clytq;)Jc·tqftl!red, ·1\"h 
.overview ofthc tonventiowAgainsi·Torture,mai"be found in.the 
RAIO Modu.Je;.biiei'nationat Hwt1di1 ~igh(s,L.¢W. 

A. U.S.-Ratification oHhe Coriv.ention.ariit ln'nilementing. 
Legislatil!n 

The Uniteq Stl}te,s:~,~n-~t~ r.~tifiei:).t~~-qny#ii.iid!i,ji(!i(ls!- . _ . 
Torture on Octobcr27; 1990. Prcsident-Clintowthen.dcpcisitcd 
the. tJ riitea .Siaies.insfn.iment of'nitificaiion witli the;t!niied 

• ' - ', . ~ .- • .' ' -. ,. . -.-. -. )'•'· ' - -.__, ... , •.. " ' •• ,;. 0'):, - - -, •' .,··· • 

Nations Secreta:ry.General-on·Oct6ber.Z 1,;'1 994;:and the' 
Convention entered 'into· force 'f or:tlie ;,iJ n'i fed\ Stites· thirty days 
later, on Noveinber20, 1994. · 
\ ' . " . ·- . . . - . 

·Recognii!ng that.~· !featy ·is: ccjris,iigfe_cl-· ''I~~ ()( thcJ~g(r' ;llri.oer 
the u ni tea States· constitution;: thbExecuiive:Branch .took:steps 
to ensure that the. United:Shiies wasiin-~ompiiimce with-iis trcaiy 
obligations, even though Congres~ hiid'riot.Y.er eii~cte~. · 
implementing. legislation. The, INS adopied=an1informal process
to evall!ate whe.ttier a persqn .wh.o fe~red)ortiife,'@d \yas'supj\)ct, 
to a final order ofdeportati"on,cxelusimi, orfcriiovahvould.bc 
tortured in the country,to whichithe;person wotild be remoy,eiJ: 

On October:21, .1998, President Clinton signedJegislation;that 
required. the D~paitn1enfof,J,its\icc:t.O'j)fomU.JgaJ~}teglil~!i()ij$ (0 

implement the UriitecfStates' obiigations .under'ArtiCie;3 'of the 
Convention A¥aihst Torttu:e, subject"to any reser.vations, 

Similarly;tne·Departmerir of 
·state considered whether a 
person.woiild be subject to 
·ronure "'hen ·addressing· 
requests ·for extradition. 

Section 2242(o) o'fthc 
Fo~eign ~ffair~ ~eform a_nd 

.Restructuring "Act of 1998 
·(Pub.'t.:: IOS:Z77: Division 
G,Oct, 21; 1998) 

us Cmu:~smr A~t> lmttGRAno:-; Sr.Rvtcf:.s-'.RA"IO AsvwM Dti"ISION OffiCf.RTRo\I~I~G CoVRSf. 
M,\RC1iti.20i3 . . . l. REAsos.\BL.E FE.\R orr£.~~~cu'ni:!~;A:-;o ToRTURE ·ormhitN,\ttoNs 
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understandings, declarations, and provisos contained in the 
United States Senateoresoluiion.to ratify tkConvenHon. 

' 

Pursuant to the statutory·directivertiie bepartmentofJhstice S~e.8 CFR.:208.16-2p8.18 

regulations provide a.iriechanism ·rorciridividualsJeaiin'g ioit\!r~ 
to seek protection.under Article 3 cif"the Convention, One ofthe 
mechanisms for proicdion,providcd .in the regulations, effective 
March 24, 1999,.i~ the "reaso.habl~Jear" scr~Jehiiig f:\rocess: 

US CITIZI:~SH.!P .\,,DI~I~liGIIATIOS SERVICES ".RJ\i() 
MA~CH II, 2013 

AS\'I;UM DIVISION OI'I'ICER.TRAISING COURSE 

REASils:lotJ: FEAR OF PERSECuTION AND i'bRTLIIlE DEi'ER~iiM m:l~s .. C .. .. .. . . ... .... . ... . . . '18 
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B. Article j 

t.. Npn-Re.fo1.flenieljt. 

Article :Jofthe.Go_nveijtioh: prpvi!]es:, 

No St~ic-Party. s!\all expe!, rcium,(:'re.fouler'})'or 
extradi.te a·.pers'oii·to'itn()th~cst.ate w~ereothere: 
are substaniiat.grounds for:beiie~lng that he· 
wot\ld ~e)r\ d_ii_l)gefs>fbe!rig supj¢ct~d tq i(Ji:ture. 

This prqvision does.not.preverii the-removaiof<l:Pe~son.to 
·a country .\Vhere, h(or ~he \V!'tiid ript ~e)Rdange( of. ti~ifjg. 
subjected ·to torture. Like withholding-'ofremoval under 
scctiori ·24 t (b )(3) ofthe•INA,. which is bascd·offAiticlcJJ 
of the Coni•ention r~lati~g, to,ih~·siat~s ;;:R.eAgees; · · ·· 
protection.under AriicleJ of the Conyeniion Agaln~t 
Torll/re is cotir\trycspecitic. · · 

In a~dJtion, this o..blig<itiol} do"s n<it''llreye~t. th~:tJni1~d ... 
States froinTemoving a person to a-country. at any tilne:if 
C(lnditions, ha ye 9hatJged:such' th~f iUw.I onger,js like! y:that 
the individual'wotildobe:t6fttircd iilere.· · -

. ' ~ . ,., " , ' . ,-, ••'' . ' •' •,•-r'" . 

2. U.S: Raqficatiori'D9c~ri1ef!t 

When ratifying,thc,~'onve!11(on-{lgt_ilhsi Torlwe,:th~ J):s. 
Senate•adopte'd a ·serie~ of res~rliatiqn~(under~t~n~iilgs and 
declarations, which: modify. the:U:S. •obligations under 
ll.rticle -~, a_s 4escfitie.djirtli'e. sl\ctip(l·oeio.w OIJ W¢ 
Convention oetiriition of.torttire. These reservations, 
uridersl<indirigs; and;d~~l~rii(i~rls •ate j-il!~:.~ f: tli!'!• ~u~staJ1t!:ve 
standards tliaf are:biildiilg Oli the. Oiiited8tates aild are 
reflected ih:the. implemeniing:regutafions. 

' . ' . . . . 

X. DEFINITION OF TORTURE 

Torture has been d~filied;in a'variet.y•of<.ioctiineiltsiand.in ibgislatlon· 
unrelated to. the ConvenrionAgains(Tor(ure. HQwever, only an act 
that falls \vitliin.the defiflitioi\'oescribea iii,Aftide I of die 
Conveniion,'~~ n~oditied.by the U!S: raiific~tib~documeni,.may.be, 
considere_d ''tqrt~re "·fOr· ptirpqses of riia~jng a. reaso_rl"~lile fear: of 
torture determination. These suBstantive standards•.are incorpbrateddn 
the regulations at s·c.F.R:.§~208.l8(l\f0 999) .. 

•See 8 GFR 208.17{d).(e).(f) 
'aiid1208:24·tor p·rocedures 
ftk tehhiiiating \vithholding 
ahd.deferral ofl-emova!:· 

•see RAID Module:• 
1;11~rviewing·: s,,,.;.ivors of. 
.f:onui·~and.Oil!~;·s~v~re 
•Trauma. background reading · 
associatedwltllthat lesson, 
.-~~d th~ Alien T~rt Claims 

•; ... ;· .. .~ •·,. -· 
Act,-28 U.S.C. § 1350. 
(1997) . 

us CITW:NSHIPAND hi~IIGRATIO~ S!:R\'ICES -. RAI() 
MARCH II, 2013 . . . . 
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Article 1 ofthe. C6rl~entibn defines tOrtuh~"as: 

any <Jet, by'wh.ir,:h ~cv.f!rc•[lai.n ofs~ffcf~l}g, ~hcthcr; 
physicaJ.or mental, is•intentionally:intliCted on. a person 
Jor s'uch· purposes • as ,9]:>~ainit1g •.{ro.f}iJjrii.pf (thi~o ··Pt<fS.,oll 
information or a:confessioh,pu!lishing'liim tor an act he or 
a third pcrson;has.committ~&·or is;suspccted ofhaving· 
committeq, orintimidatil]iFor c<Wcjpg:lijin~t:athirg· 
persoq, orJor any reason.based.on discrimination· of any 
ki~d, wh\!n such pai~·.QIS\lff~fihgis i~f1ic,t~d t>y'o[ ~(th~ · 
instigation of'onVith'tlic conscnt'onacquicscence ofa 
public officialor other~pers0n .acting.in.an official 
capacity' It 'does. notlnstYcie ~·~Ili .6r.,s,ufferin!t.~dsing.()hlY' 
from; inherent in or.incidentarto'lawful sanctions. 

The. Senate adopted severaLimportant"understarfdings;, regarding the 
detinition of torture, wllicl:lare includeq in the. i!I)pien\eqting · · 
regula(iof)s .a~<:l a,re'~Hsc~sseq belo\v, Th~s:e. ·;~t1d~r~t~ridit1gs:' are'. 
binding on: adjudicators interrrciingthc .detinition .of'torture: 

A. Identity ofTorturer 

The torture must be ''inflicted by or.at'theinstigafion of:or with 
. the C:Of!sent.or;acquiescenc.e <)J a pllpiic ofti~i.~lgf othe(p,e"rsi)n 

' ' . ' , , ' ; ''\ 

acting ih·an officiaLcapacity:c' . . · 

·1. Public bfflcii1l ,.. ,. 

The: t()i'tllfet\S'Jt .. tli(pef~(?n' wh~ .acqui.esce$ iq .tp¢ \9tn@ 
must' be ·apubl ic• o fficiaLor· other pcrsotiVacting; in; an 
ofticia.l capacity" in ordt;(t<l.ii}y,ol(e Arliel~ •3. C,onye.ntlon 
Against'Tonw:epr6tettiortc A·nilti-gOveriiinentalactot 
could. be:found. to have committed:iorture within;tlle 
.meaning of the Convention ol1lilifthat person intlicts'.the 
. torture (l) ~i;!he iri~tigati~n of,. (i)with th~ ~bn~e~i 6i; or.· 
(3,).With;t~e .• a~qlli~~f~~c.e:ofa;B~~~ic9fficiator.otl1~.t • ·· 
persim · acting'ih'"ofticii!l'capacity .. 

The •phrase. '~acting i!'l:an .official capacity'' modifies. b.oth 
· "g~q,Il§ ()ffi~iai''·a.nd."pthet,per,sqni" suchJI}~t,~;!l~Blif . 
officia[mustbe "acting in• an official;capaci(y";to satisfy 
the state act,ipn cl~rr,icnt of· the t9lt\ifc d~1\l1itio)1. . 

Wh~n a.public;officialacts.ina.wholly•pfivate ~apaciiy,, 

;~cc also,.§ ¢.F.R: § 
zo.s:ls(aiitl .&(3) 

.136 Con g. Rcc. S 1}429 at 
Jf.j486,92, ((la[ly·cd. .· 
O•tobcr)7, 1990): .8 C.F.R. 
'r2.0:f! s(aJ 

Conveiition''Agaitist Toi·ture, 
Aftide L .. 

·.CoiJyent~fJit again.~!-: Torture~ 
Ankle l .• ·scc'also. 
,Co!flmiticc .;n Foreign 
Relations I{cpon, · 
.COnl'enihm Against Toi·tw~e 
'imdOilie'" Ci·!iel, Inhuman 
ot:begradi ng. Trearment or. 
Puni.fliment .. Excc:'Report 
{iiI ~30. "';ug~st36, ·19cJO 
(hereinafter "Committee 
Repori·:)',>p: .. J4;Regulati()ns 
".consem.ing,the·Co~yeniion. 
·AgainstTorrure .. '64.FR 
8478, 84s3:U 999); Aii v. 
Reno, 2.ri f:.3d'591, 597 (6th 
':cir. 200 il . . 

·Atauel· of' l'"L·: A-G-. R-S'R 
.l3-J&N·Dcc':1270(BIA. 
:ioo2); Maii~r 6js:Y.,.22 . 
:J&N Dec.·J 306 (BlA2000): 
Mtltter o]J-E-: l3 I&N·Dcc'. 
291 (BIA2002) . . 

TisC'i~;·~.:~sHtP ANn ImttGRAno;~: s~:Rvtc~:s.< R.A.io. AsvtoM:D•v•s•oN-Ot·i-·rcER'TRAI~JNG CmJRS~<: 
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·outside any .context•()fgovemirieiltill authority; the state· 
:action elemenfof.the forture•detiiliiion>is,nofsaiistied., On 
this topic; the $.~c.<?nd·.circuit flro~iiled'ttiat, "[a]~ t'wo . .bfthc 
CArs dnifters have noted, when :it is a public offiCial .who 
inflicts' se,vere pain oj'isuffefing:;iJis ollly ;in exc~jltionijl' 
cases .that·\ve can expect'to be.·able.to'.conclude:that:the ·acts 
do. notconstitute.torture by reason.ofthe:official aciing for 
. pur~ly private reaso~s." 

To detehnine whether a 'public offi<;iafis.acting i~ a private 
capacity or in·ail•offlCial capacity, APSOs must elicit 
testimony to detemiine:whether the public;official was 
actirig within the scope.:of theit autl1ority a:ndio(u,nder color 
of l~w. A deiemii~ation thai the publi~·otlicialis aciing 
under either of thc's_copc,of theiraiithor'ity \)f..UJ1dcr C9Jor of 
law would· result in a· determination that,thepublic·official 
was acting"'in.an.official capacity"., 

' .' .~ 

Alihough:the·rcgulailon;docs·noi.ctdlnc:''aclingin,an. 
ofticiai capacity;'' the (\'ttqhjey.Qi:ijeral s:quatedJI!.e.tefrn.;o 
mean."uni.!er.color oflaw:':asiiritetpreted byocases under. the, 
civil rights ;~ct.. . 

Thus,a.public:official.is acting,in·an,official capacity when 
·"he rrlisuses_power,po~}es~eg ~~ yif.tu,e;of law ari£:ifiao~ .. 
possible only because.he was·.Clothei:l with: the!authority of. 
·law." ' 

'to establish whether a'public:offidaLis aciing:in:an.official. 
capacity (i:e. undf,r;the colo~Ofl~~), the' ~ppJicafl! nj~st 
establish a nexus.between tiie public offlcial's,aufhority·and. 
the ha'rmful C(/ngutf iiiflict.~d ·on, \he appl,icapt.tiy.,the~~~bli~ 
officiaL..ifhe Eighth, Citcliit:addressei:!'"acting·ih an o'tlicial 
capacity" in its.decision' inRim&ez Pevro·v:Holder. Ttie 
court i_ndi.catcds\lfh an' i~q\li[Y is fact.ihte~sive ~nd 
includes considerations like '\vhether,the officers;are on 

.duty·ano in uniforin, the niotivaiion behihd:the officer's 
actions a~d~ .. wt\~tfier. the offi~~i~.h~d acces;~tbth~·vii:iiri; 
·.because of their positiqns;.am()ng_others:" /d. 

FoHowing:the guidance:proyi(Jed in:kamired'eyro:.v . 
. Holder, the:FifthCiicuit 'also,iidi:lressea."iictirig iri an' 
·officlal-capaciiy'; by pbsi!i'ng:.-;[~j~Ot!ive rec6gni~~d oh 
·numerous: o.ccasions :thai ,acts; motivated .by an .officer's 
persoflal_objective,siir.f 'u@.er·coi'9r o~:f~_W' whe'n the 
officer uses his,otlicial capacity.to:further those 
obj1b~tives; '' CitiN~ gir~ctly to. 'f?a1J1iri]~:Pe_vro:··y .. flplsfer; 
the.Fifth,Circuit determined:that "proving action· in an· 

Khouzam ii. AsHcrof/:361 
hil.161, ·mr2ct cir. 2004) 

'Ali v.Reno 237 F:3d S91. 
59?.( 6th Cir.2001); Ahmed.\•. 
Mukasep, 300 Fcd.Appx. 
,324 (5th Cir.2008) 
{unpublished). 

kamirez.Perro \'. HO'Ider. 
:~,?~ F~Jd S~3 ($ih Cir; . 
2009,), 

See·afso US v. Colbert. 172 
(3<1~594, 596.597 (s;h c;; 
I9,Y9); IVesi ''·. 1tkins,487 
U.S:-42. 49 ( 1988). 

574 F~3d 893. 9.01 (8th.Cir. 
2009), .. . . . 

' 'Marmonito y, Holde1:, 376 
F~ct.;Appx, js(j .. ~85 (5ih Cir. 
2Q I Q).( unpublished). 

US Crm.I:~SH!P ,\ND lmUGRATto,, SERVICES-'J,~i\1.{) 
M,\RCH II, 2013 
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. ot:ficer's .official capadhy · 'cioesnot'recjliil·e that:lile"pdblic 
official be. execuiiryg offiCial state poliC,yorthatine:puoHc 
official.bc t~e natfpil'~;pi:e:Sidcnto(sqmc.othc:r ,ofti.~i,al)t 
the upper echelons ofpower..Rather .. .'the'use of·oftlcial 
authority by .. low~leveLom~::ia]s;,sp91Ji~[ s] police .pfti.c¢rs, 
can wotktoplaceactions iniderthe'color oflaweven. 
whcre·'ihcy are without statc.sandi0n. !:• · 

In thls.context, the court. points 'io .two published cases as 
. exanfples. l:irs!.B.e!/!l.~f,t"v.,f'ipfiii; .7.~ FJd 57§; 5~_9(5ty, 
Cir. 1996), .in which the court·fo(md"that'an officer's action 
was '.und~rcolor.pf'siate law'·where a sheriff. raped a· 

woman and us~d !Jis p~sitiq~'t() ascertain W,reW!l~.f'~usband 
would be home and threatened to have her.thrown.injail if 

. she refused:" ThcFifth('it~yitcqn1parcd,tli,is ~a};~·t.o 
Delcambre v. Delcambre; 635 F :2d .407; 4os: (5th Gir.T981) 
,(per curiam), in.whlchthecpurt.foundfino•action under 
.color' ofla'N·

1
whyre a p()Iice cllie.i",!lsS,~~~!e~·bj~.;sister.-i~.~lavv 

overpcrsonal.argumerits about•famlly,mattcrs, but• did not 
threaterriJer .. ,vit!J IJis p()werto aff~sC; · 

As Marmorato v. Ho/der.illusirateswiihtheir.citation.to 
Beli11etr v. Pippi~;.a•rdftt"ci~I:ns~d h(.)r6d;l1.cti~g\~}he -
scope of their authority to be actin& un&rcolor of.la\~~ 

·rt is uns,t:ttl9,4\Yheth.er•an R.rgl!ni.~~tion;thatel,{ercfscs pqwer 
on· behalf of. tht:'·t>e9p le:si.ibject¢i:l' '9' it~juri~dicti!5n,as iri • 
tlie· caseof'a.nibel force whiclrcontrols,asizable,portion of 
a country; Woi.IId be:viewed i.isa'"govemmen!iiicfoi'!~' It' 
~ould be necessacy'tolodk.atfactors·s~~h;a;:·h()W,;~li(:t; of· 
\he ~.ou~Jry;is ,uriqe,f'the corih:ol.,oftpe.febel;f(}rce;ljtid\ht; 
·lever dfthat'conttol. 

:';ee ctfsttMiah·v. itu~a1e_v, 
519 F: 3rd.784. (8th,Gir. 
· 20t/8) (elected offi£ial was 
notac6ng.in his of!icial 
cara9ity in,his f~Jguc efforts .. 
\o ta~c CO!lt~ol of others. 
propcrtyJ 

See Matter.ojs:v;,:lht Dec. 
3430.(HIA 2000), concurring 
opinion; .<ee al§o · 
Hdbie/,iichael ;, .. A.,hcrofi. 
3 70F.31:l 714.(8tli' C.:ir: '2004) 
,(rciiiariding·for agency 
'ilcicn\iiri'atioli as.to the 
cxtcrifof. th'c· Eritrcan 
People ;1; tiociation Front· s 
(EPLF) control over p~rts of 
Ethiopia dl!ritig the~ period 
\vhen the applieitnhvas 
·conscripted by the EPLF): 
D'Muhui1ied-i'. US.·AIIv. 
Geiic,-'388F.3d 814 (II th 
Gr. 2004) (denying 
protection tinder GAT 
because "Soimllia currently 
has no central gOveriu\1em . 
. and.the chiris\\•ho control 
various· sectioiiS' ot' the 
cotintr)'.'do so thro\)gh 
continued "'aifaie aild'tiot 
through' official po\vei. '') 
But'see.tlie Committee "· 
AgainstTofti!fe deCision in 

LIS C!'!'IZI:SSHIP AND IM~IIGRATION SERVICt:S'".RA.IO 
MARCH II, i~l3 . . . ·. .. . . ASYWM DtvtstoN.Of'FICERTRAINING CoURSE 

R.nsoii.\oLEFtAR oi-''PEtisic&nor-i~Nif ToRTini~: otii'~:R~uNA'riol\s . ' ' ' ' - -~.· ··~. . ' ' .. ,. .. ., '• . "'. 

22 

61 

AILA Doc. No. 16082230. (Posted 8/22/16)



2~ Acquiescence 

When the "torturer" is:not'ii publiC offici!Jior otlief . 
. indivi<lual acting in am official capacity,,~ daim;u~der the 
Com'.¢1iti9n Agaii,i~t,:T.or,ilp'"f9~.1Y. ari~~{i(a,p~plicpffi.~i*l 
or other.persomacting·in an official.capacityinstigates,, 
conscn'is, or acquiesces to)lic:!orture. · · · 

A public official cannot be said to have''!acquiesced''.·in 
tortuf¢ unlcs.s; p@(to~tlie ~ctiyity ~QUW!utjng torriire; t~e 
official was:"awarc" of such activity·an.dthercafter 
breached a .legal responsibility.to: inierverie:io, P.rcvenfthe 
·activity: ·· 

The Se,il'!tcratificl!tion hi§tory,exP.!iii\s)h~t,ttie,ieiTjl 
"awareness".was usdl.to,clarity.:that go'Vemment 
acqtiies~ei1Ce may. oe• ~·!,S!.~Jj}!Slj~.~ ·.bY·e.~i~el)~e \? Leit,l!~r 
actual knowledge or willfuJ.bliiil:lness, "W,illfuCblilidness'.'· 
imputes .knowlcdgc•to a govemmentofficial who'has a ailty. 
to preyent n1).s~oriJy!=t:~rfd "<@iber~tely clo'ses·hi~ cyes)o 
wliai·.woul(fotherwlse·have.been obvious to:him." 

In addressing. the meaning,ofacqtilescentc as: it r~latcs to 
·fear of Colombiancguerrillas,:paramilitaries:and,narco-
. traffic~¢rs .Whow~·re•not ~na~He<i toth~·goverrimerit, ihe• 
·Board of Immigration Appeals (BIA:):indicated:that more 
than.awarcnc~s (ir imi.biliif!o con~cil isrcq4ired. Tbc;~IA 
lield that for acquiescence to take.place the'govemmeht 
·officials ·must:be;~;will fully accepting'' ofthe: torturous 
activity of the non;goyemrnefillil actor .• 

Elm(,,_ Australia. Comm 
·No; l20iJ99S (1998\(finding 
that warring factions in 
'somalia f~ll ~,;ithin-.thc · 
ph~ase ''pti_bli~ ot'ficial(s).or 
other person(s) acting in;an 
official ~apaci!)>). Note ihat 
the United Nations 
C'ommitt'ec Agains.t fonure 
a moniioring body fo~ the . 
implemcntation.and 
observance of the 
'Convention Against Torture., 
.i"he U:s. recog1iizcs the 
Committee •. but do.c~ not 
recognize iis·compctence to 
consider cases.: The BIA. 
·consjdcrs the Committee's. 
·opipions to bc,advisory only. 
,S.ee Mauer ors:v,, I&N 
tlcc .. 22 I&N Dec. 1306; 
i313}n I .(l3IA 2000). 

I3{Cong. Rec. at S 17,.491-
2:(duilycd: October 27.. 
.1990);' Committee Report 
'(Aug .. 30,;1990), p .. 9; see 
ai:<o s. lirg iot:mi(July 
'J'o. 1990),.Siaremem o(A'iark 
Richard. Dep.i~.i·r. Aitorife,i· 
General. DO) Criniinal 
Dil'isioil,,at ,14 .. 

:Mauer ~fS!Jf .. )nt Dec. 
3430.(BIA 2000) . 

US Cnw:~S~JP ANn lmuGRATION SERVICl:s..:. RAIO 
MARCI111,'2013 
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Several fedenii:Circuit courts of appeals havnejec!ed.'the 
· BIA's "~illfu,l ~9ser,tari_c~:",phrase~in;[<!Yofilf':th.ctn~rc: 
·precise "willful blindncss1''lfmguage·tliat·:appears'iirttie 
Senate's ratification,history. ' 

For purpo~cs of thrcshofd:rcasonai:)Ie,fcar screenings; 
.asy h.uii 0 fficers' must use . tli.e :iv! //jill 'b! i (idile.~.~istari(!a:r~; 

The Unitt;:d.Staics·CircuifCourto.f:f.\ppealsJor the Ninth 
CirctiiJ i1!lcd·that the 'correct inqilifYltonccmihg;the, 
acquiescence of:a state·actor·is ·-~wheiher a respondent can 
·shQ\v that·publ.ic'offictai~ qeJrign:stt~ti;wil.lfljl·.~~i':Jdi.Je~~-·tp 
the torture of their citizens.~' The court rejected the: notion 
that acquics_cence-recm\r¢s:a:Pul?lic offj_i;ial:~ 'llictwil 
knowledge;'.arict"willful acceptance:"' ''rhe•Ninth'Circuit 
subsequently reaffirmed. thadhe. sfate,actor' s:acq uiescence 
to th~ tort~J.rc ~iii list' bc:':kh9"Yi rig; :···'Ylict~_cf. t~fough. ~c~4a1. 
knowledge or imputed knowledge:(".willful blindness:'). 
Both fomis of ]<.ii(jwledg~:eon.stiiuie ''awarertess.'' .. 

Thc.United,States Gircuit,Court of. Appeals for thc.Sccond 
Circuit agreed witr:th:e l':J.ihth _cir~~it_Yai1prgach o~·the<issilc 
of acquiescence ;o(govemmeni' officials, .stating .•;torture 
.requid:s ()IllY tpaigov~Mfu~ritoftii:i?ls_i{n,o.~gf.or;fehlain 
willfully blind.to'•act and:thcrcafter brcach'thcir legal 
responsibiliiy to prevent it'" 

Ontwiez-Turcios v. Ashcroft, 
).o~ F:Jct.'34J.354~s.s (5th 
'Cii':,;!002); Hakinrv, Holder, 
628'F: }d:i:Si (5th Cir. 
i2oio1;'iu.;;_ Rei;o.'23H.Jd 
s9.t.''591 (ii•h Cit,.zopt ); . 
•Zheng v.·Ashclnfi; 332 F.Jd 
.1181i'(91h Cir. 2003); 
Khouzam "· Ashcrofl, 361 
.f.Jd,t61'(2d Cir.2004j; 
AfanfJi: ti. ·A.icilch5(l,. 364 
'F.3d ·10 13 (9th Cir. 2004); 
Lo//ei:~Sot~ v. A.;hcroft, 383 
F)d 22R, 240 (4tli Cir .. 
2004); Aliiir v. 'Gonzales. 
467 r:3ct 921. 922 (6th Cir. 
2006); Silva-Rengifi) v. :4tiy. 
Gen. <ifUS./473 F:Jd 58,70 
_(Jd Cii: 2007); Agliilai
Ramo.i ''·Holder, 594 FJd· 
70 I ;706'(9th.Cir.20 !Of 
Diifi r: Holder, 2012 WL 
5359295:(1 Oth Cir .. 20 12) 
'( unjmblished); 
'PieSchdCmi'~Viltegf,.\; v. Arr_'y 
'Gei1. iif U:S, 
671 F'.:id'JOJ (3d Cir. 20 II). 

lhe1ig t•.INS, 332 F.Jd 1186 
(9thCir: •2003) 

Aianai· v. Ashcroft, 364 FJd 
toq; tozo (91li·Cir. 2004) 

Khouzi111t' v. A~·hcro(t. 361 
·F.:lit'·16L 171 (2d Cir. 2004) 
(ftndirig that even if the 
Egyptia~p9ticc who would 
carrydut ihc abuse were not 
acting'in an.oflicial_capaciiy, 
"the '•routine' nature of the' 
.ioiture'and:ils conncclion to 
llic · crlrhirial j~sticc ·~ysicm 
supply.ainplc evidence !hat 
.tiiglicr:JCvcl oflicials-cithcr 
know oflhc'torturc·or 
.remain willfully·blirid to lhc 
torlurc iliid breach their legal 

US (ITIZI:~S~IP ,\~11 IM~11CMTION St:RVICI:S-.RAiO 
M,\RCH II, 2013 
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a.. Relevance o6a.govenimcnt~s.abill!y to·controla.lion'· 
govemni~ntal en,titx froin e~gaginii'in~cts oftorture 

The requireirient;!h,3,t.the tcif!t!~s,b~ iritiict~d ~Y DI: aQiie· 
instigation, or will\ the consent:or:acquiescence·or-a public 
0 fficial or. other. persou-ai:jngin;,an oflieial.capas}iy, is; . 
·distinct· from the "uridl:ileFo(unwill ihg;tO; protecC'.:standard 
used in. the definition of "refugee'.': · 

Although a govemmeni:s atiilliy io·conirol a·pariitular· 
group !Jfay be:r~Ieva.nt:<to a9'ihql!iry'jntg. govemnieii@ 
acquiescence un"der CA:r; that inqtiily does not turri on a
govemmeni's ability 'to control persons or groups,engaged 
·in torturous a~ti~ity: · · · · · 

In Oe ~a Rosd l':Holde~·the ~e¢ql)d:(irc.iitf:stat{<!'\i'is ·no\ 
.clear to this Court: why thepreventative efforts ofSome 
·gqvemmenfactors.shotildforeclose th~ possibility,,or· 
'goycrnr]icnt acquicsc<;ncc,;as·a ·IJ:ta!~er of I~\¥, ynd.cr Jlic 
CAT. Where a government contains: officials that.woufd be 
_coinplicit'in to.!t¥~;-~ii~ th3,rgo.V§f!imeJit;Pn !11~;\ylfole·,, is! 
'admittedly incapal:ile'·ofactuaily;prevel1ting tllauorture,.the" 
fact that. some .offici~Js:take'ac"tion i_o pn::vent ihc;ior!urc: 
wouldseeni neither lnc()nsiHehtwith a:(!nding of 
govemment·.acquiescence.nor necessarily responsive .to. the· 
que.stion. of wheth~riojiure w"gu_ld, J)e""jij:flic!ed ljyror.,~!the 
. instigation ·of-or wiih the consent. or acqui~scence of a 
publiq official or:o!ner p~rs(Jri acting,ipjaij:_o_ffi¢iiil 
capacity." · 

In a. similar case, thc"Thii'deircuif1remal'ided t(fthe:BIA, 
i~dicating.that th~-f~~i ih;t:the.go~ern~~nt.~f-co'i6~bia · 
was.erigaged.iji warag~\~s.t the"EAR,~; it did. not;iil,itsel( 
establish· that it'could.hot ·.be consentillg:or.acquiescillg to; 
·torture oy members o[the FARC. . 

Evidencethai·privaie,actors;have·g~nenil support; without 
more,;iQ some S.~ctqts,o'ftliegoveJl)m~~(ii),ay~\">e · . 
insufficient •to es!libl ish'that'tlie" offiCials 'would' acquiesce: to 
.torture by:thc·privaie,actors. Thus, a·H0nduran·peasani and 
,land i'eforrh" activisl\Yhq.t~s~i~ea tg'"fearingseyer~ ~aiiil'by 
a group o'f:landowners:dill'notdemonstraie thai goyemment 
official~ wou!Wtitm;a'.bli~u:~'Y~,ifhe·wereton~i'edfsirn,ply 
beeause,they had'ties tci:the limdciwnei's. 

respon;iliiiity. to prevent ·it.'') 

·Pieschac;,on .,;_·'A ttornev; 
. ! .- ' ~ . . . 

General, "6 7l.F . .3d 303(3d 
qr. 2ltii) (9uoting from:· 
:S[II'ii-Reng@:"· Alt·:vGeJl .. 
<!(U:S,, 473;F.3d 58;65 (3d 
Cir. 2007)): see also Gomez 
v. Gon~a/es;447,F.3dJ43 

· :(c.~;5,:.26o6\;,R~yeso 
Sani:hezw. v:s. Allv.·Gen., 
369. fJd i 239 (c.A. i I. 
2004)(Thai the pqlice did 
no.i catch'thc culprits docs 
not mcan·th.ai they, 
acquiesced in t~c hann."') 

'l(e,'f.:.t~.Ro.~a .v,, ifolder .. 598 
~:3d 103t2d!:ir .. 20\0) 

: Pieschacon' Villegas· v. 
AllornerGenera1:671 F. 3d 
36"3 (3il:cir. 20 II l • 
·:o.~~!'.e;1·?~~r~!Hi~; X .;1 {yn:f!ey 
Gimeral. '527 E: Jd 330 (3d 
dr. 2Q08). . .. 

()/,iimez'Tursios; 30JF.3d 
J41 (5ih Cir: 2002) ··· . 

US.CtTIZESSHIP ANn hnuGRATION Sr.Rvtct:s- RAiO · .Asvt:uM 01\'ISION Omo:u.TRAINING CouRst: 
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Zubeda v: Ashcrofi,j33 F3ct'463·(3d dr.2003) 

B. Torturer's Custody or Control over:Jndiviilual 

The-definition oftorture.applies only to acis.directed against 
persons in-the offender's ctistody or;physic.al ccihtrql. · 

The United States.Circuii Court~of'i\.ppeals for ihc Ninth Circuit 
held that:ari applica!Jt, ~eeg not d.~J11Qpstn!t~;that he or's he wo.~ld. 
likely face torture while in a public:official's custody. or physical 
controL It.ig'eiiotigh thai,the aiie,n wqulq likely faceiorttire:\Yliile 
under private individuals'.exclusive•custod)'. or 'control ifsuch 
torture were to take·place-wiil:J.consenfor acHuiescence of a 
public official or other iildividual;actin!dn ari omdal'capacity. . . ,, -.. · ...... · ... " ': ,' .. -··· .. -.... 

For example, the Seventh Oircuit:hlls,positeaJn(/.ictitn(,,that,_ 
"(p)robably•more ofh:n than not tiJe'victim·of'ainurder-is within 
the. murderer's physical '.coniro I, for, ai, I east. a. shQrt. time: bef()re · 
the' actual kj11i[lg ... " Ho\Vev~~. th.~ ~otii} proy.i4~4 ·~~h~t WO.l!lc! 
not .be true. iffor.example the•murderer. werc:a snipcror,a car· 
bomber". · 

Preccu.stQdiiil · police;oper.aiions. or m!Iitaf)';t:ombat .oreraii_ons are, 
outside th~ scbpe of C?iwerition•protecti(Jn, 

Establishing wheth~r·the.l!.ct'ciftortu~~:,ii).ay·ocsur-whil~,ili tli~;. 
offender's ctistody.orphysical contnilds:ver.y'fact..specitic·and in 
pra<;ticality iUs·yhy di~fi~IJ.If.tq establish~ While ;the,applic~·rr 
b~ais th~burden.of~stabli~hitig·"9U,stody;.<Jrpliy'si~al control"; 
ihe burdenmust.be.a.reasonable.one and .this elemenl:may.be 
establis~ed solCiy bY c!fcurns.t.aiJt.iali~Yid.enc,¢: . 

While theJa»:js,_ \.1~~~-itlMA~•to .. ttil!.:n.i.e~p.ing:of ','.i~ .th.~ ·o(fi:lld¢r:s 
custody ·or'physicaFcontro I·~; when' cOn's idefing tli'i s :e Ieinen!; 

.A PSOs must;givc·~pplicanis ,the \:)cnefit~.of doulit. · 

C. Specific Intent' 

For an act to:corisd!ute tortlire; ltmust'be·$pccifici11y·iritendM 
to inflict' severe physiC'!) Of'mental:p!lin1or.suffcriJ1g ... An . 
int~ntion~l _act that. re.s\llts iifuri~nti~!pat~<!·a.nd,~niriteriped 
severity of pain is noFiorture·.under the.Gonverition definition. 

Where the evidence shows• that: an applicant.may· be•speci'ti'cally 
targeted for. punishment that .may .fise:to·the:lev.el ot:ioriure,'the. 
hal1I\ th~ ?ppllqin!face~ i~;sp~cifi~aii/!nten~e<). 

8 G:F:R. § 208: l8(a}(6}; 
·c01nitiiit~e R~(lOrt, P.· 9 
'(Aug:.3,0: 1990) · · · 

Reyes'Reves.v. Asltciofi, 384 
•F: 3d 782 (9th Cir.'20ii4);. 
Aza~i>r v.)shi:roji,:31)<! F.3d 
'IOIJ; 1019 (9th'Cir. 2004); 

CoilidllaN v. Ashcrofl, 3 78' 
FJd 694, 69.7.(7thCir. 
io04) zo04i. 

·8 ~:FR §·208.18(a)(l), (5); 
A•ig,iste , .. Ridge. ·395 F.3d 
'12~.146 (3d,Gif 2005);'1,36 
Cong.· Rec. at S 17; 491,2 
(daily' ect. Octob~r 27. 1990). 
See c;m)iflii\tec'R.epo!), Pii · 
14,'16; . 

Kailg:;;_ At! :v Geil.:ofthe 
U.S:611 FJd 157 (3d Cir 
20 i iir < diswigui's~ing tiie 
facts froni'those.in· Auguste. 
v. Ridge) . 

·us CITrz•:~sHJr "~" rmuGRATro~ S.:Rvrc•:s.-' RAio 
MARCH t i, 2oi3 · · · ·• · ·· 
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I. Reasons toiture·is inflicted 

The·Convention:definition.provides.a non-exhaustive;list. 
ofgossibi.e,ileasprys't,orture'Ii)aWbe .. inflicted,. The 
definition states that· torture is an·act that.intiiCts'severe 
pain ,or·suffcring,.on .a person forsuchpurpos~s:as: 
• " " L 

a. obtaining·from.liimor a illird:person:informaiion 01\a 

'co'nfes~iOI:I, 

.b. punishing him Jor.an act he or a third person· ha.s 
comn1i tted: of_ls: SlJSpeeted of iia Viilg' ci:npmhted, 

.c. . intimidating.9r cbcreinghin:J or ajhi~d pc~son, or 

d. for any reason based cin discrilnination ofany kind 

2. No nexus,to protected characteristic:reql.li~ed., 

U ril ike the non-rctum:(non~refoulment);oql igation. in :the· 
Converition relatidg~(q:the.'Stq(u.~ of I{i?jiigees; t~e 
Convention. A gai nsr.f orture' does· no'i: require:'that• the. ioriure 
~e conne_c'ted.to•ahy,.of tlie.'fi~e,pr<?i.ecte(J ~h~rncl~rjs(ics; 
ideliti fled in :thedcfinition.ofa'refugee,:or any. other 
characteristic the individualpossesses orjs.perceived to . 

. possess. 

D. Degree of Harm 

"Torture'' requires severe p~in orsufferirtg,,.Whethe(physical or 
mental .. .>!Torture" is an cx'trcmcJorm o'f:crucl.andinhuman 
treatment and does. not'iilchide·H:sseff6rrriiifof crt\Cl, irihUimln:or 
deg~ading tre~t~e~i ~~ punislul1~ni'ih~t do.~ot amou~t t~ t~rtu~e;, 

8 C.E.R. §.ZOS.l8(a)(l) 

Note: All discrimin'ation is 
not 'iorture: 

.8 C.F.R,.~ 208: 18(a)(l) 

8.C.F.R; § 208.18(a)(2) 

'See 'Mauer:ofJ•£., 23 l&N 
Dec. 291 (BIA 2002),citing. 
to1retiuld v. Uniteil · 
:Kingdom;2Eur. Ct. H.R. 25 
0 978)'discussirig the severe 
nature Of torture: 

us Crm,r.SSHIP'A~o·t~I~IIGRATios SERVICEs". RAio 
MARCii 11,2013 . . . . . 

AS\'WM DIVISION omcm:TiwsiNG C()URSE 
REAsbNAill.t:.FE.\R oi:P[as£cu¥ioGNo ti)RTulil: ·olin:R;IIM Tio~s " '••. . . ' ' ' ' . . . 29 
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The Report of theCoinn1ittee on F6reign Relations, 
accompanying.the .transmission of.ihe ,Convention to the 
Senate for raiiji~ation, explained: 

The requ,irement•thattolture b~ iln,extrerr\e;forn1,:()f 
cruel and inhuman treatment.is·expressed·in Article 
16, which refers to.'~otli~;:r acts ofcr:uel, inhuman,or 
degrading treatment.& j5unishnie~(which do' hot 
amount to torture .... /'· The;negotiating:historx 
indicates that the underlined portion ofthis 
description was adopted in orderto emphasize that 
torture is at the extreme:end cif cruel, inhul)1an and 
degrading treatment or ptiiiikliment and ihatArticie· I 
shm;Jd be con~trued witn thlsi~ mirict. · .. · · ·· 

Committee Rcpon, p. 13. 

\ 

US Cnw:SSHIP ASU lmuGRATIO~ SERVIt;Es".RAiO 
MARCil II. 2013 

. ·,. . .. ·. , -:\SYI:!J~Ini,\'I~,IOS:tJ~:FICE~-T~\\ISL,GC(lURSE 
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Therefore, certalnTornis ofhiirni.that:may oe:considereil 
persecution may.no(be considered~severe;enough to:amoundo 
torture. 

Types of ham1.that ll}ily li~,co_nsidered'torlufe iriciude, buJare 
not limited to, the folloWing: · 

I. rape and other severe .sexual Vioicnce;: 

2. application ofelectric ~hocksto'sellsitiye piirts of the body; 

3. ~ustaiticd, sy~tcmati~; beating; 

4. burning;. 

5. forcing ihe body into positions thaf.causc,cxtremc pain, such 
:,~s corit91:ied positioris,_.hal1girig,,oi'Jt'i'etc.hiiig.t.he:b~dy 
beyond nonrial capacity; 

6. fm'Ce4 ilon-therapc.l!tic adJ!iitij$trath.in'o(dri}gs; a11d · 

7. se'vere.Iriental pairi arid suffering. 

Any hannmust:bepvalua'tt:d on,a casecby~case:basis;tQ 
determine whether iFconstitutes'to'rtun:·: lri some cases, \iiherher 

. . . , . ., ' .. r. • ' ~ •·_. . {, ' , • '·. ... • • ' 

the hann above constitutes!torture:will.depend upon itscseverity 
and cutimla,tive e_ffei:t: · · 

The BIA inMalter.ofG;A"'held··that'treatirientthat.iricluded 
"suspension for.lon~ periqas·in.corttoi't~dpo~lti6rr~,:hufulng·with 
cigarettes, sleep.depiivation, and, ... severe,and repeated 
~eatings wit~ cables 'oi·'9!rC.r tn~ttl!!Ti.C11tso.n.tl)e~~~~R ahd 9,11:_th_e; 
soles oft he feet , .. beatings about the'ears, resulting. in:P.artial.or 
comp (ete · cteaf'r)ess, ami. puncl!,irig iii' tl)~,ey,e_s,J ¢ad,i#g .toi p~[tjal 
or complete blindness'''\vhen .. iiJtentionally .. aha'&lib~rateiy 
inflicted' consti tutcs ioriurc. 

l. Mental Pain or Suffering 

For mental pain or suffe-ring to:cohst!tute'torture;,thc:mental pain: 
must be prolonged meriiai:·harm:caused'by 0r resulting from: 

a. The intentiomll infliction or.threaiened'ihfliction of 
severe pnysical iniin or suffe~irig; 

b. The administration.or application, or threatened 
administration dr appiicalipn; ofJ11tnd altering 

.See,RAIO.module, 
,bJ,terd~-·wing- $1in'b1ors-oj 
Torture and otfi~r-Severe 
Trauma, section Forms of 
Torture. 

Zubeda ''· !lshcrofi,:333'F.3d 
463, 472(3d Cir. 2003) 

Mari~r o(G:A-,23 I&N Dec. 
~66: :l7i (BJA 2002) . 

·Mallei: ofG-A·, 23 l&N Dec. 
366:'370 (BIA 2002) 

:s C.F.R. § 2Q~:J8(a)(4). 13q 
Co)lg. Rec. a(Si 7, 4()1:? 
(ilaily e~. October 27, 1990). 

US CI~IZt:~SHIP ANU.IM.\tiGR,\TIO~ St:RvJn:s-. 

MARCil II, 2013 
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substances· otoiher procedutes:ca!Culated to 'disrupt' 
profoundly the senses or, the:personalitY,; 

,. . .. 

c. The thrcatofimminentdeath;_ or 
'· 

d. The threanhat another person will immiliently:be• 
subjected to ilcath;.sevcrc:physical pain or suffering, 
iJf'the' adniifliStratiOn Of apP.Jic!lti<Jn. Of Inincl:altering 
substances· or. other procedures calculaied to disrupt 
profolirid1Ytlie;s.ehses:Qf,P,ers9nality: 

E Lawful Sanctions 

Article I of.the Convention·provides tliat' pain or suffering 
"arising only froin, inhcr\)nt in,or inci(lcn.tal't91awftil'sarctions" 8 C.F.R. § 208.18(a)(3) 

. does• not constitute .torture. 

"Lawful sanctions in9ludejudicially ·iijlposed),~pctiqns•aiid 
other enforcenlentactions auiiiorized qy;'taw, incll.lding'.ihe 
:death penalty, bl.lt do n.o(include:.sanciions th~t defea(ihe 
objcct;ahd puiposeii>f:thc · Coiliiimtioii·Against Toi'iiwe to' 
prohibit;t~rture.F .. . . · . . .. . . . . . . · . ·• · ·· 

The supplementaryJilformation published .with· the 
imp]emcnting-rcguhiti(ms:explains\t~aJ'tliis.provisionYdocs 
'not.require:that,'in,ordert() c6me·within the e~c~ptlpiJ,, an 
·action must, be one that.would be authorized'bY,Uriited, 
·states law; It rrl\~t; tigwexef,:be'Iegitifii~tei:in'the ~en~e · 
that.a· State· cannot· defeat the purpose:of.the Conventiomto 
pro@iittortuni." · · 

.Note that '~lawful sanctions'' dirnoi iiu:iude ikinten'tiomil 

. iiltlictioil_of.seyere'mental or.pryysjca,l·paiii 'd,4ring. 
interrogation or incarceration:after,an:arrest that':is. 
oth~rwise based upori:legitim~te~·law ~;i)fqrcein~nl 
considerations. 

2. Sanctions cannofbe us'ed to'circumventthe Conve-ntion 
- --~ - - -- - ' , . ·-· . -. '' .. - ' -. ' ' ' . ' . •' 

A State Paity ca!lnol!~r'~l!gh_:it§:dol)1¢stic,§anctiqil~ d~feaf 
the oojedand-pl.lrjlose·ofihe'Ci>ohveniion to prohibit. 
:torture. In oiherwords, the factJhafacoulll!Y'-s.law .. allows 
a particular. act 4h.~s~riotpreclud~ ~ fjhdi~g tll~t the ~ct 
constitutes iori:ure . 

. Example:: A State Party.'s law pemiits·use of~lectiic 

s·c.F.R. ~ ioiu S(aJ(3 l 

94 ~ed, Reg,.847.8, 8482 
.(f,bruary 19. 1999) 

:g GFR §208.18; Khouzgm p. 
AshCi:oJi. 361 FJd 161 (2d . 
c,ir: 2004 ). ' 

·s:c,~.R,.§ 20S.lli(a)(3); 136 
Con g. Rcc:at:S 17 . .491-2 
'(daily cd. October 27.-1990). 

us ,OTizE~sHIP "~n hl~uGitATio~ Sr.Rvi~Es'"_RA.io 
MARCH II, 2013 

Asn:uM DI\'JSION OH'ICF.R TRAI~l~G CoURS~: 
R£.\so:>A.BLE FEAR. or' Pi:Rsictii'lo~"'ASD TORTURE .DETER~II~ATIONS .. . .. ... . . . ...... '-· ' .. . . 32 

69 
AILA Doc. No. 16082230. (Posted 8/22/16)



.A. Torture 

li1 CV<ji!Jatitig w~etl]¢r.ap aprijicant r~s·§~m~li~.~ed;~ r~a~Ori<jblc 
fear of torture;.the•asylum·.officcr must address each of the 
elet11ents in the torture definition ahd;d~tett,riifi~ whetnet,J)lere is 
a reasol!'ab/e possibility than:ach element:is:satisfied:. 

l. Severity of fea:red_.harm 

Is there. a.reasoqable:pqs_sibilit,y tlje applicaqi '\yil,J;stiffer 
severe paii1 and suffcting? 

I fthe feared h'll,rm [s Iilehtal.sU,ffeijhg; doe's.itiheet ea<ch of 
the requiremen'tsiisied in ihe Senate·~·unders.tandings,;' as 
reflected il! !he reg~ lations? · 

2.. State action 

Is there a reasonable possibility thc,pain•.or suffcn~g:wotild 
be inflicted by;or'a(t))~'instigajio!l'iif a. pub,[ic:o(ficial or 

. other person aciing'in an ·o'ttidaLcapacity? . . 

If not, is. there a:;n:~son~bic.possjbiJi'ty'!h.cpaifi or.suff~nryg: 
wouli:l be.:inflicted.with the consent or;acquiescence>ofa 

.·putlli c;oftiCial of.<)thefpef§.ciiJacti~g;in '~h official 
capacity? 

3. Custody orph)'sical:coritrol 

Is there a.reasonable ' ossibili .... the feared harrii' w6tild'oe . . . ., ..... P ...... ,, ty ................... , .... ~ .... . 
inflicted ·while the'applicanf!is,inthe'custody, or physical· 
control of the,offelld~r? · 

4. Specific intent 

ls·therea reasonable•.possibility•the,feared.harm.wotild'be 
specifically in!eili:l~d bY the of(eiidei: to)nflict,sev'ei·e 
. physical or hientaLpain or suffering? 

;>. Lawful.sanctions 

. Is there,il reas(jnabi.e_pQs.sibiJi~ t)l.¢'feafe~,li~¥ .~Q~Id ijot 
arise only from;. or be .inherent iiJ;or'iricidental to'· lawful. 
sanctions?' -

I fthdeared harm arises from,. is inherent; in, or is 
incidental to, la\vftll.sanctioriS,.is tHeh!:a··reasonable 
po~sib.iiity ihe' sa~~tlor'!~·~·~uld d~feaHll~ ohje~nar'id 

US CITIZE~SHIP A~ll hl~liGRATIO~ S~:RVICES :..,Ri\'10 
MARCIIII,20i3 . ". . - . . 

ASYI.UM 01\'ISIOS OffiCERTR,\I~I~G COURSE 
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P,Urpose of the'Conventicm? 

B. ~o Nexus'Require,me_rit· 

There is -no• requir~nient'thaf the f!!are_q;todu.~e .b~;_pr_a·scou'i)t Q.f.:l 
protected characteristic inc the refugee definition. While there is 
a ''spcci tic_ inteni" rcquircment,that·the .harm 6c. int~:ndcd·to. 
inflict severe pair· or;iil.lt'(ering,, th~•reascins motivatingt!!.e~ 
offender;to inflici such•pain•.or suffering need noi be on,account 
of a protected char'acterjstic_ofthe vic(jrh. 

Rather, the ConventionJ.lefi!litipn provides a non"eXh(lustive list 
of possible reasq'hs th~,:torttlre:ni~Y f:?e, hi,fli~t~d;as (l~scrib,ed in 
section IX.C. above. 'The.use_ofthe modifier "for such purposes'' 
indicates tlianhis is a norfcexhaustivc,list, andtthat severe pain 
a~d ~ufferi~g i~fli~tect'.for 6ii1e; ~~asorls fua~:.also;constlt~te · -
torture. 

Note that-ihe_reasons-for.whicli a:govcmmcni.has inflicied 
torture on il1dividua_ls .i[\,th~ pa~gt!)'~y._b¢)mi>O.r't~rifiii' 
detennining whether the!'govemment· is:iikely to:torture;the 
~pplicarit. - : 

C. Past'Torture-

U n I ike a· finding-o (past· persectiti on,: a• finding-that. an app I icant: 
suffef~d .t_of!ury.in thep~s.t <t~~s'n:§t;fa!§e:aei~Sct!!(1Piion.~ thai,ifis• 
more:/ ikef)i thmi.li'OI the•apP,licailt-wil!.·l:ie':siloject to torture iri·the 
future .. Howeyer, regulations rcquirdhat.any pas'uoiture;bc 
COII:fide:i·ed in evaluating Wn:!rer:th~·~pP.l ic~N' i~ll}kely·t(Y b~' 
tortured, because:an.applicant:s.experience.ofpast:torturemay 
l:le p1:obath1e,()f ,Whet_lier ih~.apj:ili~;tn_t wguldJe subj~ct t_o't()[ril~e 
in the future. 

How,7ver,• fcir··p\JrpO~es.oftllp:re~.s?.h~hl~~·[e~,I's:cr~eh\ng;·w@:h 
requtres.a:lower standard:ofproofthan 1 ts·reqmred~for 

withholding.ofremoval,. th~f~ri.ap'plic,a[\(~~o;_Miljoitstrat~$ th_ai, 
he or she~• has been torttiredlin the· past should~generally' be': found' 
to have met,his or her burdenof'est!,!blishillg a reasonable 
possibility o(tonure\n the'fuM~;a.Bserit.ev,i4ence to .t~e 

'Sec' Committee Report, page 
;14: . . ' 

·SeeSemian.v .. Ashcrofi, 290 
f:.:ici f66 (3'd Cir; 2002) 
(fi~~~)g th~lthe B.IA did not 
abuse its discretion in 
denying ~;~~tion to reopen 
'to consider a Convention 
_cl~il,~.whcn.s(nlntr)' 
'condition's indicate thatthc 
go\;cmmcntin:qi•cstimi 
usually .usei \Orturc.'to 
cxtract"confi:ssions or in 
ROiitically:sci\sitivc cases 
dnd there is no rcasbn 10 

lieiiyve that the applicant 
falls iilto'either 'categorv)• 
'" . '" .,, ' . . ., 

Xi4 Fed. Reg::847S, 8480 
(Febiu~r'y '1 9: ·t999): 8 
C;f.R, §20,8. I 6(c)(3) 

Thi~ approach go\:erns only 
ihe'reasori'able fear. screening 

Aryct i~ not lipplicabl~ to the 
:.actuaJ eligibiliiy . 
determination for 
withhol?.ing under' the 

1Cimventim1Aga'in:it· r orwre: 
See Ah~ei:Ma:iiJh \•.INS, 73 
·FJd 579. 584 (5th Cir. 
. I 996)(past ·actions do not 
create "an OlliCr lintii" o'n the 
government 'S"futtirc 'actio1is 
~gair\st' anindividual). 

US CITIZI:~SHIP ,\~lliM~liGRATIU~ SERVICI:S -. RAIO 
MARCH II, 2(H3 - . . .... 
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contrary. 

Conversely; pas(haljn that d~cs QO\rise \9· tKe h!vt;l·gf.t§rtu-.re·: . 
does not mean that torture·wi!Lnot•occur'i\vtheJuture, :especially 
in countries were .tohurejswid¢sprea'g,. · · 

D. Internal Relocation 

Regtilations·require•the :immigration judge'to· consider, evidence 
that the applicant.coulOreloc~t·e to another part ()f.t.he C()tirihy of 
feared torture, in assessing whether ihc:appllcarit is·eligible for 
withholding of removaLunder the Conveniibn:Agains(. Torture. 

. . '. 

However, for purposes ofihe reasonabli.dear·of.torture 
determination,. the. asy,I!Jm '() flicer ~hou ld: n()t :~O.risider wli.ctncr 
the.applicantcould relcicate:to another. part• of his or· her country. 
In light ofihelower st~ndard ~pplied,in.jhe re1:1sonable.(ear ... · 
screeriingprcicess, asyluin·officers should-find a.reas()riablefear 
of torture ifih~ appiicante~iablishcs;a·r~asonabl~ possibility of 
torture in al)y r.a,rt.of the'couhtcy t() ~his;h.,t~~ appli¢.antnas gee !I 
ordered removed. 

E. Marida~or~ Bars 

Althoygh certain mandatory·bars l!PP!yio .. aigran!.of\\litlihcilCiing 
of relJloval unde(th~ C,()p.venfil!iiiAi4!t'§t:J:C?t'!U.f,e; ii(ifjl~l1d.M9iY 
bars may. be considere<Hn·making·a· rcasonablcifear.oftorttire· 
determination. 

Because.'there are 11o·bars to protection unCier,Ariicle-3, an 
immigr~tionju~ge rn~~tgrary~d~ft:,(t'~lQfrc~ov&l to.a.~.appljcajit 
who is barred from.a.grant.ofwithholding.ofremoval,'but wlio.•is 
likely to be tortured,' in:'t.h¢;cptinjly to whit;li';tn.e appJica.ni:ha~,; 
been ordered removed, Therefor~,, the reasonable.fear .. scree~ing 
process must identify and rcfer;io thc{immigration;judge;aliens 
who have a reason·aBle feafoftomi.re, even'th'ose\vho\vould.be 
barred from withholding.~fremov~l,·s·o;'ihai.an;i~n:tigr~tlon · · 
judge can deteflftihe·whe.th~r tlie:.~lieit;slloulg•be: granted;fl.eJ~rrci( 
o/removal. 

APSOs mllst elicit.inf9@.~tion.telWding!!lhY pgt£Qthi} "b~~s(to 
withholding of removaL and document·suchJinformahon in.the 
sworn)tateinerit: 

•s·c.F.R'. § 208.16(c)(3)(ii) ,. . .. . . . 

Again·, this approach governs 
only the reasonable fear of 
'torturc.screctiing and is noi 
applicable to'thC'actuaJ. 
eligibility dctciliiiriation for 
\vithiiolding titidei the 
'Convention Ai;:t/in'st Torture: 

This approach should be 
diflereihiiucd ti·om the 
feasoitable.fear of 
.!lefseci.iticitfdctemiiiwtion,.in 
whicH'iriterniil relocation is 
considered: 

8 C.F.R:~§.20K 16(d)(2): 
c208:31 (c) 

,8C.f,R § 208: 17(a) 

For the: purposes of drafting 
the 'dctenniitatioit. the officer 
~hou!CJ flag the potential bar 
.by incl~ding a:bne( 
description·Of the facts that 
may-i'mplicate a mandatory 
baf: .If a bar i~.f1aggcd ihe'n 

Us crm.r.~sHtP "~oiM~IIGR.ATtus SERVICEs:~. RAiQ AS\'I,UM Dt\'IStos OI'F!Ct:R.l'RAISISG CouRst: 
RE,\so~.\oL£ FEAR oF.PERSfcli'rto:-;A:-;o'l-oal-uaE ·otil-r.R.)tt:-iAtio:-;5 M, .. RCit II, 2~i3 . . J . .. .. 
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XII. EVIDENCE 

A.· Credible T(!stiitioriy 

To'es\ab!i$h eligipjlity f6fWithh.Qlojrigclf remo\Nuiid~.r ~,¢¢tion 
241 (b)(3) ofthe.Act or:the'G:oimiHtiohAgcJinst Toi:tilre;?the 
testimony qfthcapplicant,.ifcrcdiblc, may:be sufficient io 
sustain .the burden of proof ;.yithout c~ll'rop,ofatiori: 

As in} the a~ylum_context,there ffi~y be;cas~s\vherelack:~f 
corroboration,·withoutrcasonablc·explaiiation, casts doubt Ori 
the credibility·ofthe claimor.othe~ise affects:iheapplicimi7s 
abiiity ·tome~t ·the reqi._tisite bur_d.e~ o,fp,fof!l\ 1\;;yiuiri·offi(;~rS 
shouiO follow the,guidance in the RAIOModuies; Credibility, 
and.£ vide_nce, .al1dl1Q~~y ni~ri}os_.()n_Jni~ i~sue•.inccv.a]Hatijig 
whether lack of corroboration affects-the applicant:s:ability to' 

establish a.reasomible fear.ofpersecution or torture. 

R Country Conditions 
: . ' 

country ·conditions information:is. integraho mostreasonab le 
fear determinations;:wneth~:(ihe.asy.li.tm:officer_is·:.ev.aluating 
reasonable fear ofp;,:rsec4~ion .or: re~son~bl~ f~ar ()ftort~fc: 

The·Cdn~eiiiiqii Again:~t:To~tw:e.sp~cinca!Iy ieq(jifes'Sti:it¢ 
Parties io take country·conditions information: into account, 
.where,applical)le; in:evaluati11g ;.yhc'ther:a,person -IYould_lje 
sub jectto. torture in: a \parii cuiai-. c()untfy' . 

"(1'Jhe coili!Jet~n(:4~ll!ori.ti.es ~p4U t~KeiJiJ~ 
account allrclevant:consideratiqns,;inch.iditig, 
}yhere. applipable,. t)i~ existence in'(tie. s tai~;
concerried ·of a consisteritpatterii;'()fgtoss; 

. '·- , •. I, . 

.flagrant or.mass:violations;of numan,rights. ·~ 

The implementing'reguiaiions·reflect'this treaty:provision.by· 
providing. that, all ;eyi~enc~/~ l~.ya.nt.to ,tlie· pos:s}lliLi ty• o fJuturt:. 
torture must be consioeied; ii1Cluding; 15l!t.ii()t liniited to, 
evidence ofgross,·flagrant or._massviolatiqnsof human-.rights 
within the.coiiritry of removal, .wh'ere applicahle;and.oth:er' 
relevant information regarding conditions in the co unity of 
removal: . . . 

8,C.F!R §§?08. i 6(b): 
20l'Ll6(c)(2j 

SedRAIO module, Countn 
O.f.'O.~igi;,:i,iro;-,n~tion !COl) 
Resqarclii!'g a_nd Using COi 
·in RA f,OAdjudications. 

.Conw'ntimf?lgainst Tomi1'e, 
Article 3: para::z. 

8 C.F:R . . §§ 208.)6(~)(3); 

lJS.CrriZI:~SHIP ,\NO lmi IGRATIO~.S~:R\'JCES:;. RAJ() 
MARCH II, 20i3 . . . . . . . •.. . . 

ASYLUM.DIVISION.OFFICER.TRAINING COUIISE 
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-----------------... ···---··· 

As· discussed· in the supplementary· inforrrlation.to'·the'reguiations; ,;the 
words· '.where applicable':.indicate iha(in .each. case, the adjuClicaior. wilL 
dctcJTriinc .• \vhcthei· andt~wli~textcn,t· §viqenc~ of 11\im~n:~gnt(yji?WJo.n~ 
in·a given country is· in fact a nilevant factor in< the case at hand. Evioencc 
of the gross and flagi'ah(d~iiial·offr,et.#qmoftliepress,Jqre~arnpf~,··lJfay 
not tend to sliow that•an·aiien woufd.be torltfredh:referred to:tharcotihtry:" 

Analysis ofFountty_coiioitip)is'it;qtijre~ ap ~x~'ii1in;\.tiqri" iryt() the; 
likelihoodthat the applicant will'be:persecuted'or ·toitured,upon 
return~ Sonic· evidellc~ indifa'ti~g. tliaftlle.fe4red hat}ll §FP.en.alty 
would be enforced against the·l}pplicant should· be dtcciin 
support.ofa•positive reas<mable::fear .. detennination: 

In Matter.ofG~A-, the. BIA found.thatanlranian Christian. of 
Arli\eni.a!rde.sc.eiit wfio}i.':~d i~ tff~U.:S: forci!ior~,tiJan .. ~S, years 
andwh(J.nad'beenconviCted.ofa dtug~telated crime is likeix·to 
be sul:ijcctcdJoitorf..t~re;jfretumeg',(9IIfln., The B I~ .cpnsidcred 
the combination ·bf the•harshahd .discriminatory tre:atlilerifof 
ethnic. and· religious minori iies, in Iran, tl\e severe;puni shment of 
those,i\ssoci,a!e? wjth.riarcotics,trafq,c,Rl[)g;;aiid,Jh~.p~rcept,Ion. 
thaHhoscwho·, havc•spcntan extcnsiVeamouni oftime in the· 
u.s .. are•opponeritsl>f·tge:Irani!lil goycm[rieijt·or·e~el1 .u:~. s/J.ie~ 
to detennirie that; in lightof~!!tinti'y·eori'ditiqnsinfqnnatiqn; the 
individual was entitled to relief under the Convention Against 
TortUre: 

In. Matter of J:F-F~, ;t!ie•Attoiney· Qep~ral.lielcl tfiatfhe applicant 
faiied t6'tneet his evidentiary burden for aefetraLdftemoVal to 
the Dominican Republic unilerthc Conveniions:Against Torture: 
H~re, the'IJ'i_fupr~perly ", ,:stm,ng.tpge~l1,~t[1M f()!lg\Yihg}serie§ 
of suppositions: tliatrespondent.needs.medicationin:order to• 
behavewi~hin the bbtiftds !J[tlie l~w;.th~t such medi~atiorLis riot 
available.in:thc.·Dominitan'RcpubHc;;ihat•as'a:rcstilHcsportilcnt 
would· fail:.to control;himselfand become ~rowdy'.;•ihat'this 
beh!fvior·woi!Idl~acltliepqlice. to ific~rce,fate'hjfu; ~ndtl]ld the 
police would torture him while he :was incarcerated." The 
A ttotricy Oener~L dctcrmin.ed'th~t tl!i.~ .,hypotfieti cal~c.h~i n b.f 
events w·as· insufficientto'mect the applicantls.burdCJ1,of: proof 
In additiqn to considering ihe)ikdi.l!ood'ofeach steR in.the 
hypotl\.etical'Ch!lii1.Qfeverits, tlie .. adjildicat(.)l"mti.StlllSO consider 
whether the cridrc chain of events .will come together io result in 

64fed.R~g,.8478; 8486 
(Feb.J9, 1999). 

See Mattei: of'M,B-A-, 23 
l&)'i Dcc,,47,4; 47Rc.479 
(BIA 2002). (finding that a 
:Nigcriari··\Joman.convictcd . ""'· ' . 
ofa.drug offense in the 
.unitedSta\cs'\vas.ineligiblc 
-'for. protection under the 
Coti~~n\ion where she . 
pro.vi!led 11o evidence that a 
Nigerian law criminalizing 
certain:drug offenses 
committed outside· Nigeria 
woul(tbe'enforced against 
herj 

Mr;.rter o/C;.+: 23 l&t'IDec.; 
366;368 (B!A 2092} 

iMiJiier of 1-F~F.-. 2ll&N ' 
Dec. 912, 917K4 (A.G. 
2006)("Ari alieri ,\,ill never· 
be ilbletoishow tl\at ne faces' 
il'niore likely thari rioi 
chance of.tonure if one link 
'iittne'cliain' i::iuinotl:ie sho\\'n 
to be'niore likely than not to 
occur."' Rather!it'"is the· 
likelihoOd 'of all necessary 
eVerits•coi\iing:togethcr that: 
tiiiistmore likely tlliln not. 
.lead.to.torttire, ·and a chain 
of events cannot be more 
likely thaO•its leitst.likely 
:link:") (tiring Malre•''i•l r:1.-. 
231&N Dec. 270. 282 (A.G. 
zooi)). 

USCn:!Zii~SH!P ANO IMMIG~ATION SF.RVICF.S-,RAIO 
MARCil II, 2013 

ASYLU:\1· DIVISION O;'l'"ICERTRAI:\ING COURSE 

RE.\~o~ABL.EFEAR or Pi:~si:,Ct:rloN'A'~<ii T(nhuiiE oiirEJi~u:'iATioss 
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the P.robabi lil,y.of torture'ofthe appiicant. 

,;Ofticial as .well as unofticlal-country reports.ar~ probaiive'eviilence 
and can, by therilselves,,provide'sutlident.proofto'sustilih iui alieh~s. 
burd~n under the INA"· Zubcda ~, A'shcrof(, 33~ F:3d46J,(~d'Gir .. 
2003) 

The )'-1\nth Cir_cuith~~ iilsp ad.ores~~oJhe.,use.<)f c.<?~~tfy . ... . . . 
conditions in withholdirig•cases .. Karrialthas.v.J.N:S,;-251.F.:3d 
1279 (C.A.9,200l ).held·that the'''BIA faileil.tocconsider 
probative eviqence .in the. recofd,o(ctnmtcy conqitiqns W,hi~h 
con finn thai.Tamil males:have•been stibjecied io widespread· 
tort,ure: in Sri Lanka." · ·· 

XIII. INTERVIEWS 

A. General Considenitioiis. 

Interviews ·for. reasonaole fear·deienninaiions ~hotild'generally 
be conducted iti'thesairi~ manner: as a~ylu)11 i!ltcrvieWs, Th~Y 
should be conducted 'in;a non;adversariaJ:manner, .separateJrom 
the-publjc aria coii$ist~rjf\Vith)he giliga~ct: it1·the •R:AI(} 
Combined Training•.Iessons.regardiqg'ihterviewirig,· 

The circumstat1ces.s~ifo:l!Ji4ing ~r~~sp~arkfear illte'i'Yie»' may 
be sigpificanily different·from•ancaftlnnatlve•asylum ilnerview. 
A reasonab It; fearin(eryiew:,rll~y.•b.~)¢.<}1Jj:l~c.ted, iniaJail, qr· o_the.r 
detention facility' and the appliclmt!.tnayibe· hanilcu'ffi:d .or 
shackled. Such. condiiions.:m..ay .be particularly traumatic for. 
individuals who have esc~pedj~e~s~c.uti(ih <jr54rylvedt9ft~re· 
and may, impacdheihil:)itiiy io~testify;Addiiionally;.the 
applicantinay;haye'ari e~te'il~~yei~rliTii!l~.l!f§co.rd,. (Jiyeri;the.si: 
c trcumstances, officers • should· take • particulab care.: to maintain'a 
non-adversarial tone and.atmosphere.auring:reasonable·fear 
interViews. 

At the beginning of.the interview,,the asylum.officer,sliotifd 
detenni11.e ~_he.ther ihe·appljcant·h.as an unqerstandipg•of'(he: 
reasonable fcllr process· \'ln'd answer anY i:j~estions the~ applic~nt 
may have about the process: ~ 

B. Confidentiality 

Theinfonnation· regarding:the applicant; sfear q{persecution> 
and/or fear ofiorture is corifidentiatand cannot·be:disdosed 
with011t the applicant:s·Writteifco~~~h,t;;,@l~~s ~n'C'o[thC: .... 
exceptions. in the re.&'tllati ons regarding:the confidential i!Y of the' 

See.Dn!ft.Reasonah/e Fear 
Pi·ocedtires Maiiuar(Jan. 
2003): Section Ill. E., 
Cond~cting a, Reasonable 
Fear lnter\•iew. 

8 C.f' .. R. * 208'3l(c) 

.Officers. should read·to the 
appliCa;1i ·par~graph I. 19 on 
Fonn 1'899. which describes 
·the purpose of the i~terview. 

US CrriZI:~SH!P ,\~n·f~l>iiGRATIONSf.RVJCI:S'-.RAiO 
M.\RCII II, 2013 

ASVJ.UM Dn'JSION Ot't'let:RT'RAINING CouRst: 
REASOSA'oLE-·FEAR.OF.PERSECUTimtA~o T6aTliRE -DEiER;i.SATrO:\s 
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asylum process· apply, 1\t:tHeb'eginning, of the lhtefvie~, the 
asylum oflicer should' explafn to ihe·applicanithe con'tideniial 
nature ofth.c interview: ,., 

C. Interpretation 

If the applicant is.unaole to proceed cffcctivcly·iil English,.'ihe 
asylum officer inustilse acoin,rrie~cial interp.fete(wit!i~:Vliich 
ustis has a con'tract to conducl'the'tnterview. 

lftlic applicantrcqucsts to.ilse a•rcfaiive;'t'ilcnd; NGO or other 
source as.an interpreter, the.}sylum,officer should proceed V.:ith 
the interview using the.applicant's i~terpreter. Hqweyer;.~~ylu~ 
otlicers are required to'use a contract~inierpreter to· monitor ihe 
intervieW tq verify t~a!Jhciapplicant's:;i~icf.P.nitcf,i.s).ccura\(.:;an_d 
neutral. while interpreting.· 

The appiiCant:s intefj)ret~r wu~tb\\ ~!'l~*?t'i.~ year§foid. THe 
interpreter must.nofbe: 

• 'the applicant: s;aftorney,or-represetitative,, 
• 'a withe~s· tes.tif'Ying·oii:~eh:~lfof,,ihc applican\iOr'. 
'• a•represehtative·or.employee•of•the·.·applicaht'~fcountry 

of nationali!y;.or iftli.e;appli~~nt:is stateless,;the, 
appliCant's :cou,n \ry .of la~i: ha.bift!~I-f~sidenc~, 

D. Note'Taking 

8.C.F:R. ~ 208.Jl(c) 

Asy!Uo\i officers· may 
'conduct' interviews in the 
applicant's preferred 
hinguage provided that the 
.i.JfliCcrh'as.been certified by 
tlie•Statc· Dc.partincm, and 

. that.local Oftice policy 
· pennits asyluni.officcrs to 

conduct interviews in 
•langua'ges other than 
EnglisH: 

See DrajiReasonahle F eai 
Proceil!ires Manual (Jan. 
2003); III.E:4. Note Taking 
arid S\vom Statement. 

8C.F;R. §.208Jl(c) Notes· must be taken,in the Question andAns.werfo111Jal and 
rccorded.on a·swom··statement'TheJiisylurh.officcr·must·.rcad··inc 
s~orri·stateme~iio:ihe. ipplica~((hriless lhe·appiicant js:abieto. 
read i!, iri wliich' ca~.e~th~ applic_~ijl)h,llY fe!!J}he;s\.y()m's'!~teJ.nenf 
to make.any correcttons);•and allow the:apphcant to niake'any, 

·Notc•tharthc'signaturcs on 
.the sworn statement. must be 
·\~itncss~d.by a third party: 

· corrcction.s b~forc signintit · SeeDriJ{I Rea.ionab/e Fem: 
p;oceilui·es Manual (Jan. 
2003}, 4. Note Taking imd 
Sworn S1a1einem. 

See DrajiReasoiwble Fear 
· Procedoi~esManual (Jan. The applicant riwy b~ repr~seriieg bycqurisefp_i:.,by ~!J ·ac(r!;dit~d, · · · · .. . . 2003), IILE.6' 

representative ·at.theinteniiew" The:representative,slibmits'a Represemation. 
signed form a:28. Tli.e role ofihe-representative'in.the: 
reasonable fear iiltei'View.is tlie same ils'tli((r'ole ofthe' 
represent~ti~e in th~ ~sylum iriiervi~~.' · . ' .. . .... 

The representative may present a statement at the~end of the 
intcr-View·and; where. !lPRropriate; should .bc.all\)wedito)makc.! 
clarifying 5\l!teineijts in ;ihe c()u:rse,ofthe'i.Ijfery.i~~ slJ;Iqtj'g~~:· 
the represeniative·ls·not:disrupilve. •The asylUm officer;in.hls or 

i8.c.E:R .. § 20q1(cj; see 
discussion.on.role of 1he 
representativdn the RAlO 
Moduic, lmei1Nwfng
.1iuroductiiJrlto.the:Non 
A d~ersm:ia 1/nter\·ielt' 

us CITI~E~SHIP'A~DhUIIG~A TIO~ Sf.HVICf:S-: R<\iO 
MARCH 11.2013 

AS\'t;U~I.DI\'ISIO~ OFFICER T~AI~I~G CilUHSf: 
Rt.i'sosAsu: FEAR or.P£Hsi'i:ifrio:t:\~il ToaTtn!t oi'ftR~i·~.,Tio~s · . . . . . . - ... , . ' . . 4'1 
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her discretion,·IT!ax placel'easomlble•lifults onithe ~~~gth ofthe. 
sl!itemeni. 

F. Eliciting Information 

The APSO'must eiiCitailinf6rmation·relatingboth't6:-fear:of 
persecution-and lear of. torture, even ifthe·asylum officer 
d~::tenniries ear)y in the iiit~rv,iew t~anl!~ applicant,~as 
established a.reasonabie·fear•o'f either: . 

Spcdfidlly.thc'asyhiln.officcr rnustexpl<irc.cath.ofihc 
following areas of inquiry, where·~pelicable:: 

I. 'whafthe applicarii fears would;happen\io.hirn/her i'f 
returned 'lO. a. country.( c l i_(:i! d~tai [s.rcg?rdi Jig . ~he. SP.¢~i fi~ 
type.of hann .the applicant Tears) 

2 .. 

3. 

Wl~6ni the appi)c~f!rfel\fS 

The relationship o(ihe fear.edpersecuton>r'torturer:io the 
goV.emment'or. g<iy~ffntl~ii('offic.i~ls' 

4. W[lS a.pubhc ~f1.1CiiiJor ot.herindi.vid!!~l;a~.tjng:iri _;1n, 
.. official 'capacity,?· Often the:public official•is'aj:iolice.: 
officer. .Thdollowing is·a brief lis(of;quesiions• that, may, 

.b¢,!1*Cd whcQ ii4df~~si~·g:_\V_hetJi~ra polic~ 6ffi¢cr,\y~s: 
acting. in an official 'capacity: 

' . ' . ' . 

a. Was the offiber'on·duty? 

c. Di?_ th,e' offi~~ri~hgw.a pqlice b_adge_or!J!hef::type:of 
official credential? 

d. Did the'officerilave:access to ttie victim because• of 
hisfh~r;inithorify' as ~,p~li~e ~fflcer? .. . . .. 

. e, Ifa potentiai torturer is not·a.public·officialor 
-someone .actihg)i)_.official capacity,.·is·.ihere;e\'iqence: 
that. a pub! ic; ()fflCi!ll<ir ot)1ef. 'persi:)(l )icting<i!l: 6 ffl§ial· 

1See· RAIO Module: 
~ .. , .. ", . . . . .· 
'fpt~r:yie>!'ing '- fliciting 
/Testiinonv. section 3.0: 
1'Qfficcr.-~D~ty io ~licit 
Testimony::. ''Eliciting" 
·r~si i ~~ ~ (1y 1j1 ~;q ;,s /u 1/y 
t;xplorillg.an·issue·hy asking 
follqw-up·quesfiom to 
e,~pqnd upon anrl clarify the 
inteJ11iel1'ce :,· responses 
ifJ"e}Ore nuwing on 'to another 
I ... :.- . , . •• 

tOpiC, 

Th~·l)sj of. areas of inquiry is 
not exhaustive. There may. 

. ,be other areas odnquil)' 'that 
arise i~tl;e ~our~~ of the · 
i~~~~-i~'~- Also; the. asylum 
t\m~cr i<riot ~c~Ji~cd io 
-c~klo'rc \hc.~rcas of inquiry 
·in:ihc.scqucncc listed below .. 
-AS.:i~ a~'.aSylun;t ·.intcrviCw ~ · 
•each interview lias a-flow of 
iniirminiqn.4niquc to the 
applic~nt 

US CITI~!i~S~!P'.\NO I~I~IIGRATIOS SERVIq:s_.:: . .RAJ_Q. . AsYWM Dt\'ISto~ Omc>:R .. TRAISI~G CouRst: 
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g. 

h. 

i. 

L 

.m .. 

n. 

oi 

p. 

capadty:had;ior'would,have:ptiorRhowledge oiii1e 
torture and breached,:or wouid'breach'a legal"dutx·i"o, 
pfevenUhc tC!fltir~; indud!~g:~cting:a·liJariricr tl)at;¢ari 
be.considered to'be,willfullyblind to the :torture? Is 
th~ tortl.\rer pat:t.ofihe.go~~mjneni'i!l th~iicoi.t!lii'Y' 
(inCluding l6calgovetnii:ierit)_? 

If not, would a goyernmehtor pup lie :Official ~now 
what:they were.doingT 

Would a govctnmcntor.p6bi1c.official think'itwas 
okay? 

If you;believe. thahhe ·government woutct·tfiink ·this 
was okay ()X that the gciveiiim~rit is c.QfrUPt, :\\.'hy,do 
you think this? 

What exp:erie'!iye.s'haY.e·foJ.!J?i'£eople·yol_l:kilo\y of 
had•with ihc:authoritlcs\ihai:makc.xou.think,thcy; 
would' think. itw~s)il{ay 'if §omeon~- w~s;tqr(urea? 

\\'()uld the ('!gents o(harn'i?) person;or·persons 
iri~icting tofiurc'~c told by tfieg9yemmciitor;pu~lic. 
official.io:do that?· 

bid you report any,past:nattn·to a public'oft1ciai? 

What 9id the.p~bli'co'ffici~hsay'tqyo'ji·~hen.Yo~ 
reported it? 

bid:ttie·public official:askyou:questibns:about·the· 
ineidefit? {)i<l ,ptiblicoffitiaJs go to criine si:ene•to 
investigate? 

Did·xou 9ve(sp_eakwithp:Olise·~ft¢r'.yi!ii.repoite9 
incident? 

ofH you inquire'about any investigation?' If sq,,,pJease 
pro-..:ide details. 

Do you.knowihnyonewas.ever.,lnvesilgated or 
charged with:'ciirpe?· ... 

5. Thereason(s) someonewoui(Lwant to harm'the appiican·t 

6. whether:the-applicant.has been and/or would be·in.the 

·us cmz•:~s"'" "''nl.\l~ucR,mo~ SEav•crs;; .RA.io 
M,\RCH II, 20i3 . .. . . • ... 
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feared: offender's custody or'controi: 

a. How dp you' think'you)vill tit; h~n:iJ\':(1? 

b. How wjll tpe feared offen.4er·find'you?: 

7.. Whether thc'ham1 the applicant fears,may'bc pursuant to 
legi)imate sanctions ···· 

a. Would anyone nave aJegal re~Jsi:m.to punish'.yo,u in 
your in your home: country? 

> •• • • ' • • '-

b. Do you t)lin~'yoTJ will be.give.ri ~ ti',i,;ll if you Are 
arrested? 

c. What wiii happen to you ifyou arq~ut in.prison.? 

8. hifommtion'about any' inclivlduais:slmilariy situated tcHhe 
:applicant, including 'family members or:oihers:Ciosely 
.associated' with.' tlie, app li~~.fit,; ~lip lfav.e< b.~ifri th:fe~tened; 
persecU:ted,,tortured;.orotherwise,harmed 

9: Any groups or orgiuiizations.the·ajiplicahtls associated 
with.tfiatwould.piace·him/herat•~isk•ofpersecution or. 
torture, i_11IightAf cgi.ihtiy'c<i[idi!iQns ir).fom1~tign'. 

I o. Any action.s. tne,~ppljcan~:.~as:ta.k¢[l·t~ .lhe:p~~t' ( eiiljer.•iti.the 
country of fearei.l·.pers'ec'ution 'or anothcr:couhtr)'; indhding 
. the. l(.S.) th~t .wo~ld·place himl,h~r,ait;isk~of.persecution.or 
torture, in ligh( of.coijriuy·corygiti(jhs il)form~ti9i1' 

a. a description of .the iype:ofharm 

·b. identification.ofwho·harmed'.the,applican.t: 

c. the reason the cypplicantwas·harme(f 

d. the·reiation~hip betWeen the person(~) Who hamied. 
ihe applicant anil 'ihe g~\lemment · 

e. whether the applicant was :in tiiatperson(s)custody or. 
control · ·.· · 

f. whether the hann was in accordance·with legitimate 
sanctions 

US Cmzt:~SHIP ANO IMMIGRATIO~ SERVICI:S~ RAiO AS\'LUM DIVISioN Ot'FICt:R.T'iiM~ING CoURSt: 
MARCII11,20l3 .. . . . . . . RE.\soN,\ot.E. FE,\R.of t>~:.sil2i!nos.·A:-<n toaruRf: ·oE'rER~IINA rioNs 
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When probing into a partitular line ofqtiestidrilrig,it.is 
important io·keep asking·quesiions:thahilicit,ileiails so<that, 
inforn:tation n:;lating,toih&'issues ab9~eA<tljcirpughl)::~Ii¢ited. It 
is also•important"to ask the'application questions .such• as,, ;'Is 
there anyone else or @ything .e:Js¢y~u,are:~fr,lli~ of,,o.iher'tJian 
what we've already discussed?.'' untiLthe·applidlilthas'beeh 
given an .opportunit)l'lO present nis Or her. entire Claim. 

The asylum officershouid·also ellcifinfom1aiion relaiing:to 
exceptions to withhqiding~ofr~mov~i,'i(it appears tha.t:~ . . 
exception m~y. applY,: This inforil1ation;may not' be consiaercd 
in evaluating whether the applicant.has.a,reasonable.f~ar, but 
should be inciucied i1.1 ttie·sw.om statement,.,\yh~re.applicable: 

XIV. REQUESTS TO WITHDRAW THE CLAIM f/OR 
PROTECTION 

An appliciul! may\yith~ra\v li,isor her;r~qu~~t;(<?r .. prote§t}~rt fr.om 
removal at any time duringtl\c.reasonablc•fcar. process .. Whcn·an 
applicant express~s.a ,desire!{) wi~h:draw;the;r~q~e§tJm;pf(it~ctioh; 
the, asylum officer mustconduct.an' interView' to determine.whether 
the .decision.to·.withdraw!s:e.pterep···i~to;}:<nowiJ1£ly;anq·willihgJy:, 
The asylum Officcr'sho~ld ask. sgffi~icnrqucstiohs•to~gct¢.nh,i~c ire 
following:: 

• The nature of the feadhaul\c applicant originall)rexpre~scd to 
the DHS officer, ·· 

• Wh~ ihc. applicantiio3l!iii~cn~i~lie~ t~;scj~ protectiqn:~n~ .· 
whether there.are·any,particular'facts.thaflcd'.the•applicant to 
9hange,hjs qr herrT!ind;. • 

• Wliether.any· cocrcion•or.prcssure ·was: brought io· bear: on ·the 
app!iqmt iii order to ~~Y(H.im. oi)# wit~.d.r~.w the requJ:st,. 
and. 

• Whetheqhe. applical,lt~!e;!lrly,,uri.derstapd(tre colls~gu,ences ·of 
withdrawal,· including.that.lie:or.she will be barred ·from· any· 
legal entry into thcUniicd'Statcs for a·period'ihat,tTiay run 
from 5.years.to -life. · 

Afl eliCitatioiro,fthe~nature. <?Ph.~· f~aj:that t,he.iapplic'arit ofigiri~lly 
expressed docs not require·a•full:elicitation of, the facts•-ofthe 
applicant's cas~. Rhther,.informatiori r~gardiiig wMthe.r:tlj¢;reqyest 
to withdraw i§ knowing.'an4 vgl~ritary ls:'sentra!.tod~t~rmining.' 
whether processing 'the:wiihdrawal• oflihe.claim Jor protection: is· 
appropriate. :m.dctcrmination'~s!?}Yhe!ll.§r t.hcrc(jues.tt9. 
withdraw is knowing and•vollmtary:is unrelated to whether• the 

:sec Drt!li Rea.w>nable Fear 
Procedures Maiwal (Jan. 
2003), IV.F:, Withdfa\vals. 

us CITIZI:~SHIPA~D bi)11GRATIO/> SI:RVIC!:S '-,RAIO 
M,\RCH II, 2013 
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applicant has afear'offutund!arnt Processing.the withdra\vai·of. 
the claim for protection;is;appropriate:\vhen tlie•decision was•made· 
knowingly and v<ihJritari)y.:ey~li whcn.~~p7appltcai1t:~till fears·n~riil: 

XV. SUMMARY 

A. Applicability 

Asylum officers c9nduct teas6ilaRle fea( o,f p~rsec~tion;}l_r. 
torturc'scrccnings intwo·typcs oFcases intwhich:an applicant 
has expressed a fear of return: l) kprior,,order has been 
reinstated pursuant. to st:ttigji 2~J.( a)(5).~fihe·fll! ~; pr:2).l)J1S 
has ordered: an individuafremo:ved:pursuani io section 238(b) of 
the INA based on a pri6r•<!ggrav~tcd!fCJ<)r,y co.nviCt_iori: 

B.. Definition.of.Reasonable'Fear;ofRersecution 

A reasonable fear of pcrsccutionmust;bdountl.if ihc·applicani 
establishes a reasonabk;;ri?ssij;)iijty~hi:it he·gFsh~-~:OiJ!q·~~; 
persecuted on account ofhis•or her.: race; religion;cilationality, 
membership in a pariiCular .. soCial:group,':pr,poiiticai opinion." 

·c. Definition of Reasonable}:ear o6Torture 

A reasonable-fear of torture must be found .i{fhe·applicant 
establishes there is an.:asqnable pqssibility,·he onshewill.be 
tortured. · 

.D. Bars. 

No mandatory liars m,ay be.sq11si~.e"red in;d~ierri:Jin!ng,yyh~i~er 
an individual has cstaDiisheo iH'eilsomible -fear ofpersectiti6il'or 
torture. 

E: Credibility 

The same factors-apply in ·evahiating:whether·aniapplicarit;s 
claim is credible.as apply'in·th~asylum.adju_dication,context. 
Only if the·asj:fects ofa clairil'foiirid riot!credible are relevant to 
the claim may.th~ asylum ~ffl~er base.aniaciv~;se·deteni.;'lnalion 
oillit<;k.()f~redibilit{ The·applicani mpst~l)e,giyen th!!. . .. 
opportunity to-address any inconsistencies and. discrepanCies, 

F. Effect of PastPe'rsecutiiui,or :Corture; 

I. If an applicant'cstaiJ_Jishes,:p~~fpe[s~~~tiPn·d~ ac.cpyr)t.of;a 
·protected characteristic; it' is gresul11ed~that the applicant' 

US.Cnw:sSHIP ASIJ bi~IIGRATiosS.:RvlcEs~J~A'iO 
MARCil II, 2013 
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has·a:reasonable fear of'f~tlireCpersecutiori:on'.the-·basis of 
ithe.originaLchiim., This·presumption.may'•be·ov.ercome.,if:a 
prcpondcrimce of.th~ e,Vi9ch~~ ~~t~blisl]~s duit; 

a. .due to ~.fungam~maJ'c~_aiige irtcirf.lltfisia_nces, Hie 
fear is. no longer well-founded, or 

'b, th~ applic~ritc6t114 ~vojdfilture persecution_ by 
relocatingio-anoiher pari of the couniiy of feared 
persecutioJ1 and, undei::atl,the c_irc!!m.st~riC:e~; irw,0uld: 
bc:rcasohable to expcct'thc applicant to do:so, 

2. .If the applicant est<iblis!Jes Pl!~!_to)'ttii·e;,itrriaY b~e pf¢siimed 
that the applicant has a reasonable. fear .. of futuretorture, 
unless a·prcpol19crailce·qfth.e}Cyidctu::t:·cstal?lish.cs t~At.· 
there ls·no reasonabi~ possioility:ihe:applicarit wot.itd'be 
iortured in the . .fuiure. · 

G. Internal Relocation 

To estab-lish areasonaiiie;f~ar•o fpersecution~othe. applicant must 
estal.ilish. tha.fii would be. unreas~ma!JleJor the,appticant:io 
re lbcate' .Jf. th c. goveriit!Jerit; i~: thc'(6aj¢d dtfeiid~r:_,its~!lli· b~ 
presumed that. internal :.relocatiom.would .not, be; reasonabl~; . 
~nle~s a preponderailce.6f,\h§:eviO~n9e ej!_~li!i~ll.e.~{t!Jilt?;~ilder,diHI 
the circumstances; intemat:relocatiori wouli.lbe reasonable: 

For purposes offeasonabiHeafof<.iorture d~tefirilnatioris; the 
• : < ' '.-,· • '. - l. ,' •. : ' • ,' 

as y I urn officer does, not need. to: consider, whether.. the· threat: ci f 
torttire_exists.ccit.intfy~wi_de; 

H. Ji:leinents .oft he Deflni.tio.!l.Of J" oftufe 

I. The torturer must.b.e. a-public o'fficial:or other person:acting 
in a:n 'i)fficial capa_~icy, or:sojn¢o~e:<l¢tihlp\ii!hth¢ c(iri_~ent 
:or acquiescence·ofapublic official'or,someone•actingjn 
official capacity., · 

t The applicant' must:be.in the ,torturer~s ,control oHustooy. 

1 ·The torturer,must·speclficaliy.intenlfto·lnflici:severe 
physicat9r tnentaHpain19rsuffering, 

4. The:\larm.r~Just constiiutesev:ere-.painor,sU:ffering. 

5. If the harmismentalsuffering,;it,mustmeef'the 
·. ~~q9 iremeritf t is!e,d 'i.~· @:. t~gli!atiqii~, J11i?ed; ~J.n th~ 
"understanding" in;the.ratification•instrunient: 

us Cl'fiZ>:~SHIP ANOIM~11GI<,\ 'fl()~ SERVICES-' . .RAIO 
MARCil j I, ioiJ . . . . . . 
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6. Hann:arising only from, inhereni in;'OFinciderihiF:'to~lawful 
sanctio~s:gcncr~IIYLs ndt tortu~~· .... HoVjC.vc·r,,sanctioJisTtlfat 

.defeat the. object and rmrpose ot:thcTorture:Convention are 
not lawful sanction~. !I~hri arisi~g o~t.ofsuch san.ctioti.s 

·may constitute·torture: 

7. There is'no recjuirei)Jeh!Jh.aplie:harm·~~:ififlicte·d "O.ii 
.accounf' ofany ground. 

I. Evidence 

. Credible testimo_ny~~y~e suffi~I~Iittii~~s@ii t~e bu.r4en_.6f 
proof, without corroboration. However; there.may be cases 
wh~rc a hick,ofcorroborat~on.aff.cc'_ts tlie appli.cani'~credibility 
and ability to establish the.recju.isite:burden'ofproof. Country 
conditions information,. wliere app.licable,,musi.be considered. 

J. Interviews 

Reasonable fear screenlnginterviews,genenilfy shoUid.be 
conducte.d· in. the same. mann,t:r•as. inte!Y,j~~s;_in'ithe affjrma!i>:e. 
a~ylull) process!. cxcc~tt DI-JS is~·rcs'p~h]ipleJor i:iroYiditfg'!,h~ 
interpreter and: the interview notes musi•.be;recorded in.Question. 
aria. An~~verformat i!t.a\~itoi'Jl ~\a.\~l!l~~t;e l;!ie a§xluir\:cifficer 
must elicitall relevant•inforrnaiion: 

us CITIZI:~SHIP ,\SO IM~tiGRATIOS SF.RI'ICI:S-,RAIO 
MARCH II, 20IJ . . . . . . 
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