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SUBJECT: Interira Guidance Ragiding Past-Order Custody Revicws (FOCR)
Afer the Supréme Court Decitlon in Clark v, Martiner

On Janvary 12, 2003, the Supremo Caurt issued s diclsion in Clark y, Mardnes, S43US,
(2005), holding that the castedy provisions of Zadvydas v, Davig, §33 U.5, 678 (2001), extead 1o
inadmissbls mnd excludahle allens, This memorandimn sels fonth interlm guldanes o comply with
Lhis deciston unthl new regulations me promulpated, This guidamcs is offactive immediaiely. As
diszussed In more detald bolow, the Offct of Detendon and Rearoval Operations (DRO) will gow
provide sustedy reviews pursuzni 1o 8 CFR § 241,13 for all alicns detained post-final erder for 180
days, unlcss u cate Is In a falluro-to-cocperals staty, sea tha Immigration and Metionallty Act (INA)
§ 241(8Y{1)C), orunder s judicial stay of removal where the plien ks chalienging s removal arder in
foder) coust, seo Febnuary 9, 2004 Guidance captiened "Poig Order Cunipdy Reviews
Respoosibllities and Guidance,” attazhed.

For casas uaw due a 241,13 review under the oev guldelines set forth below, field offices must
begln these reviews immediotedy and forward the materisly 1o HQCDU a3 so00 25 possible.
Righ priorlty must be given to completing these revlews,

‘s D

Tn Martinez, the Supreroe Cawt interpreted sectlon241 (a)(6) of the INA 1o mexa thal the
govemmest may detaln Inadtmisslbie and excludibk alfeas boyozd the remaova) &alad but oy for
as long a1 Is reasonably neceasary 10 eHeet removal, The Court foumd thnt tho str-ponlh
presunpitive delestion period noied in Zajvydsy spplies equally 10 adl cataporics of aliens desearibed
1o THA § 241(a)(6)s As o result, the provivions of 8 CFR § 241.13 aow spply 10 Insdmizsibie and
excludable aliens, ncluding Mario) Cubang, alica crewmen, and slowaweys,
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Memorandum for Al} Plold Offize Disectore

Subject: Interim Chuldance Roganding Post-Order Custody Reviews (POCR) Afier the Suptems
Cout Decision in Clark v. Morinae

POCR Process

Effective immediately, al] aliens detained post-final ondcy tbr 140 days will recelve custady revicws
pursuant to the yegulations under 8 CFR § 241,13, Custody roviews for Merie] Cubans under 8 CFR
§ 212.12 a7e 06 Lemper in effeet, and theyefors Cubin Review Plan (CRYP) peaels 204 procedures are
to b discontinued, affective immedialely. Any portion of previoualy issued guidanes that otherwice
Yumlus § 24113 costady reviews to cestaln classes af aliens Is now superseded by thls mememndum,

Al offices shof] continue to condutd § 241.4 revisws for all casea prior 1o the expliation of the lnitial
90-dsy removal pericd. Ploase refer al) cases in which tho alica hins 1ot boen relcasad or removed, or
whoss case has no yet been referred to the Hesdquartes Qustody Detezmination Unht (HQCDU) by
the 180" day of post-final order euntady, 1o HQCDV for veview under the § 241.13 provisiens,
unless the casn is in 3 feliure-to-cooperala statua or 4 fedioial say is jo place whem the alim s
challenglog o semoval arder In fedecel cowst. Whenconducting & § 241.4 Toview for a Marie] Cuben,
you raust contsct HQCDU rogarding tha iikellhoad of repanistion prior to ragking any
recommendation fo peiease,

Por fllareto-co0perate cases, contnue o servithe 1°229(s) and Instruction Shest ot day J0. Once
it hax beon established that tha alieo is 3 fadlure b comply, and the Wetes of Palluse to Comply lener ',
has been served oo the alien, tho Geld offiee shatldarsess ths compllance of the allen every 30 days,

Bach subsequont assessmont should be docasenled bn the A-filo sad DACS, 1fike slica continucs
to refiase to comply, & e 1-229(0) and Instruction Shest should be secved until there isno looger a
Galluro 10 coppmals, For cases where tho allcn is challenging a rearnoval orderin fedent comtand a
Judicial say has been entzred, If (ho alien recmains (s custedy after the § 241.4 review, conduct
anul reviews (unless the anamey representing the goverament requects an eadies rovisw), and
Jssue aoy cwitody declslon pursumnt 1o § 241.4 whils the stay Is in oBect Ses memorands dated
February 9 and 18, 2004 (captiened Pont Order Cusiody Reviews Responsibliities aod Guldancs, and
Delegatinn of Authority for Post Order Cusiedy Revitw Deglsions respectively).

Comen! Qustodv Gazes Whece Review Under BCPR §241,)3 Is Now Dug

Under the now pracedutes explained above, many cises are now due for 8 review under 8 CFR §
241.13. Field offces must begin thess reviv immedialely and forward the materials 10
EQCDV as 5000 09 possible. Flph priority moctbe given to completing thexo reviews a5 soon
as practizable.

#'you bave forwarded 3 POCR Workshee: 10 Hisdquasters within the last six monibs, submit o
e {signed by a supervisor) to HQCDU updiling any change? or new Infarmation in the case, as
HQCDU will sow raview thess casea under B CFR § 241.13. Include whather or ool ihe alien may
ponribly maet any of the critexin of 8 CPR § 241,14 [or continued detegtion (see Specisd
Curumstanses soction below), Ifreleaso Is recomunendad, includs a draft telease decision lelter.
Sze sitached Release Notification (revised 1/19/05). Sazd the updste memorandum end declaion
Tetier 16 HQCDU by overnight madl for final roview mmd approval by HQUDU pursuant to 241.13.

ForMziel Cuban cases in which s CRP pescl meammendation is pepding st Headqugsters, you do
not seed 10 complete the POCR wotkabeet xt thls e, Headquarters will 2oatact you IF additinna
{nformation ly neaded to complels the custody revisw.
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Memerasdus far All Flold Offico Dltecors 3

Subjeet: Bterim Guidsnce Reganding Post-Order Cutody Reviews (POCR) Afer the'S
Cout Declslon in Clark v, Martingz i

For all other cases that riow require a § 241,13 review, camplets 8 POCR. Woarksheet {500 srazhed
POCR Wazlahee! reviced 1/19/03) and send 1o HQTDU by overaight malt. HQCDU retalns
Juristiction oves these cases pursuant to § 241.13 md Al conduel the 8 CFR § 241.13 review and

Tsrua acusindy declaian accondlagly.
3 8 Cates
The follawing sunmarires the four categories of slieas subjeet 1o the caanacd detcation provistons
af # CFR § 241, 14;
¢ Alimns with a Highly Conssgious Discase that [s & Threat (o Publle Safety {8 CFR §
241,140}
+ Alicas Detained oo Account of Sorious Adverae Poreign Palioy Consequeaces (8 CFR §
280340}

¢ AJiens Detalned oo Account of Secnity of Terroriom Concerns (8 CFR § 24L.14(d)).

¢ Detention of Aliens Detamined to be Speclally Dangerons [8 CFR § 245.24{0). Allens
why poso a threat 10 public safcty becauss they hava committed o exime of vicleace, have
smental dlsarder and behavior ascociaisd with that dlzsorder, and are 1ikely 1o bo violent
{n the firture,

Al eases that may pos3ibly mect any of tha above arilera, Io Include “spscially dangetous” alizos,
human rights sbusers, and altens who may pose s tueat Lo national security, are (o be coondintted
with HQDRO/CDY! as per the Decermbar 3, 2004 memomndion {entitled Specinl Clrewupstancs
Cases Under B CPR 241.14, attiobad). HQCDU, b consultation with other govermeni ageotles,
will muka the Iultlal detenination as 10 whether the case meels all cxiteria isted In 8 CFR § 241.14,
On cases whers o dofinltive determinotion |3 madothat 8 CFR §:241.14 applles, HQCOU will
coardinats e lsrusncs of the custady decision. Poteatlal 8 CFR § 241.14 thould be ratsed to the
HQEDL"s atenlion ni the sas)]ast Kme poasible.

Revieed POCR Workshosi For All Casey

Effective immedlaaly, fleld offices roust wic the rrvized POCR Worksheet (revised 1/153/05)
stazhod to this memorandum. The worksheel peeds 10 bo signed by the deportation officer, s well
us & supaviser, fhis I e first POCR Wonkshea Lhet is bolng dano In the case, i requires the
FOD'ssigntwa. When sending tha POCR Workabett to HQCDU, Include a copy of the laltial
custedy dechioy that was segved on the alien. Infoamation cent 1o Headquaniers for review with
respot Lo each caso mtsl aeazately reflest the infermalion contained in the A-file. Por all cases,
Peld officers wre 1o {ndieato on the POCR worksbect whethey or 5ot an alien may be subjoct to any
of (s B CFR § 241,14 provisions, :

Upen campitiion of the cuslody review procasa, 61 out hs POCR. ZREL, and COMD sereemy in
DACS. U1 very lnporant thel proper DACS autrizs ase done in a Jimely manoer to ensure proper
POCR reconds end cass wacking. For releases, officers should scxve the rovised Reletse Nolification
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8 d TILL

Menorandum for All Field Dffics Direcon 4
Subjects Inteving Guldance Regurding PosiOrder Cusiody Roviews (POCR) Afler the Supreme
Cauzt Declslon In Clark v, Martinez

(anached), Order of Supervision, and Addrodum to tha Order of Supervision, and follow the Oul-
processing Cheeklist. The use of Elsctronlo Manlioring Devicer (BMD), the Intznsive Supervision
Appezmnze Progrezs (ISAP), % PobUo Health Serviee (PHS) program, or g conditinns of releass
Is 1o becontidered at the diserelon of the daclding office for 8] cases, expecially for thase aliras
whose releass may pate o thrsal lo tho publle. Tts Suprme Coust’s decislon Wimits cur Sucretion o
coatinus detentlen and will corpe) the teleass ofsuch lodividuals. Oces should exarclss (el
diseretion ln ustng EMD, ISAP, a PHS program, of other forms of supesvised relcasz as sppropriate.
Eack offico Iy oquipped and trained in uting at beast one of ihese tanls, Apy questiont on using such
tcoln should be sddrensed 10 the Compllanco Divisdon. All notBications o probatlon, victim wilnats,
et al, ere to be documented In the A-fils, a3 woll 43 ln DACS, All releases from BOP fazilitles are
to be coondlnuied with the appropricte warden au3 BOP yiall,

As of the date of this memo, offices shall use only tha atiached revised vacslons of the POCR
Worksheet and Releass Norfcation. In addlilon, uss onlythe Istest versions of all oiber letiers 354
fopns, Theao forms me fonnd on the KQEDU Webille,
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As aremlader, fiold offices are tesponsible for all case mansgement activities even i the Jarlsdiction
for custody has vansferred to HQCDU, Coalinvsus sad Gmely communioation between the Sold
offices d HQCDU fs exsential in the management of all eases, Information exchange is aitical In
ausisting HQCDU 10 asseqy the faasibility of removal of these alicas and completing tho castody
reviow pracess. Proper casa managenent will exilmue to be an ares of mesltoring snd Geld ofice
audits performed by the HQCDU,

Field Office Ditecinm aro to ensure that this guldince is distributed and fully briclod to your stafl
and loauedlately implemented, Pusther, ofTorts thould be made to ndviss iropactsd detaines
populations of tbe procedures/proceasing thet will octur pursusnt 1o this guldasce. 1f you bave oy
furtber questions, pleass eontact John Tsoukarls, Chief, Cantody Determination Uclt, ot (202) 153-
4999 or Leonard Kovensky, Deiputy Assistant Director, Removal Mansgomem Divislon, 8(202)
308.782?, Thank you for your atiention lo thiy matr.

Anschaenls:
Past-Order Custody Workehee! {roviced L15/05)
Releasc Notifleation {revised 1719/05)
Specia) Circumstence Casea Under 8 CFR 241,14, Decenbex 3, 2004
Delegztion of Autharity (or Post Onder Custody Review Decisions, February 18, 2004
Post Oxder Custody Reviows Respomaitiliics and Guldance mamarandum, Pebuary 9, 2004

This eocananiurn has boen prepered solely for the purpete of Intemnal spency guid mdisastiobe
dlmeminaed ogtdds tha agency, This memarsndumis act iatcaded 10, docs nat, aod may net be relied upot
10 eexit tay rights, subrrintive or procedurst, enforcaable st law by eny thied pasty in sy munnc, civitor
criminal, wad 1t Joes nol placs any Nimitations on ctherodse lvwful scdvities of the sgeney.
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