
 

 

December 12, 2018 

 

Ronald D. Vitiello 

Acting Director 

U.S. Immigration and Customs Enforcement 

500 12th Street, SW 

Washington, D.C. 20536 

 

Dear Acting Director Vitiello, 

 

As former state and federal judges, we write to express our concern about Immigration and 

Customs Enforcement’s (ICE) continued reliance on immigration enforcement activities inside 

courthouses. We know firsthand that for courts to effectively do justice, ensure public safety, and 

serve their communities, the public must be able to access courthouses safely and without fear of 

retribution. For many, however, ICE’s courthouse arrests have made courts places to avoid.  

 

We welcomed ICE’s clarification of its courthouse arrest policy in January, but that policy 

provides only qualified assurances that ICE will limit arrests to particular individuals or locations 

and makes clear that ICE officers will continue to operate inside courthouses. Following nearly 

two years of high profile ICE courthouse activity, only unequivocal guarantees and protections 

will restore the public’s confidence that it can safely pursue justice in our nation’s courts. 

 

As you continue your tenure as Acting Director of ICE, we urge you to restore that confidence 

by adding courthouses to ICE’s list of “sensitive locations,” thereby assuring officers will refrain 

from courthouse enforcement activities except in exigent circumstances. 

 

Increase in ICE Courthouse Activity 

 

Federal immigration arrests of individuals appearing in state and local courthouses are not 

unique to the current administration,1 but reports suggest there has been a dramatic increase in 

ICE presence in courthouses over the last two years.2 These arrests are pervasive – they have 

been documented in Arizona, California, Connecticut, Colorado, Illinois, Florida, Maine, 

Massachusetts, Michigan, Minnesota, New Jersey, New Mexico, New York, North Carolina, 

Ohio, Oregon, Pennsylvania, Rhode Island, Tennessee, Texas, Utah, Vermont, and Washington.3 

And these examples may just touch the surface, as data in this area is slow to emerge. 

 

Persons arrested include defendants facing criminal charges, survivors of domestic violence,4 

persons disputing traffic tickets, and parents seeking to protect their children from unsafe living 

conditions.5 ICE has arrested people in criminal court, family court, and even a diversion court 

for victims of human trafficking.6  

 

The Impact on the Administration of Justice and Public Safety 

 

Together, we have presided over thousands of cases in trial and appellate courts. We know that 

judges simply cannot do their jobs – and our justice system cannot function effectively – if 

victims, defendants, witnesses, and family members do not feel secure in accessing the 
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courthouse. We recognize that ICE officers have duties to perform, but this sense of security 

requires that courts remain open to all and, just as important, that courts appear open to all.  

 

Surveys of law enforcement and legal service providers confirm that ICE’s reliance on 

immigration arrests in courthouses instills fear in clients and deters them from seeking justice in 

a court building.7 Affidavits detail persons “terrified” to request orders protecting them from 

violence or enforcing child support, to serve as witnesses, and to defend themselves.8 

 

Across the country, this fear has meant valid law enforcement prosecutions are abandoned, or 

never pursued. Denver’s City Attorney dropped several domestic violence cases when victims 

declined to cooperate with prosecutors out of fear they would encounter ICE officers.9 Data from 

Los Angeles, San Francisco, and San Diego shows a disproportionate decrease in the number of 

domestic violence complaints from Latino communities in 2017,10 and Houston saw a 16 percent 

decline in domestic violence reports in 2017 from its growing Hispanic population.11 Widespread 

reluctance to report crime both shields existing incidents from prosecution and can lead crime 

rates to increase.12  

 

Immigration arrests have also made it more difficult for courts to remain orderly places of 

business. ICE’s courthouse activities have led to physical altercations involving court employees, 

court staff burdened by ICE requests to facilitate arrests, and disputes between court 

administration and legal service providers.13 The environment created by these incidents, in 

addition to the delays and rescheduling that result when fear prevents parties from appearing in 

court, only makes it more difficult for judges and court staff to do their jobs. 

 

ICE’s January Policy Clarification  

 

We recognize that ICE responded in January 2018 to the concerns of judges,14 lawyers,15 and 

advocates regarding courthouse arrests, clarifying its policy and identifying the kinds of courts 

and individuals ICE will prioritize.16 According to that policy, courthouse arrests will continue, 

but officers should avoid enforcement in courthouse areas dedicated to “non-criminal” 

proceedings. Officers also will not arrest family members of arrest targets “absent special 

circumstances,” such as interference with ICE enforcement. Finally, ICE instructs officers to 

collaborate with court security staff to ensure arrests occur in “non-public areas of the 

courthouse.”   

 

After nearly two years of high-profile ICE courthouse activity, and with arrests continuing, this 

policy is insufficient to lift the specter of immigration arrests from court appearances. Fine-line 

distinctions, such as who is a target and which parts of the courthouse ICE will use for 

enforcement activities, will not restore the public’s confidence that it can safely access courts. 

This is particularly true in communities in our states where family, civil, and criminal courts 

share the same physical space. Indeed, the chilling effect of courthouse arrests appears enduring 

– in the first five months of 2018, applications for protective orders in El Paso, Texas were down 

18 percent from the same period in 2016.17   

 

Moreover, interrupting criminal proceedings with civil immigration arrests undermines the 

justice system.18 Immigration arrests delay both exoneration and prosecution, including for the 
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many low-level offenses resolvable quickly and without incarceration. ICE arrests have even put 

judges in the position of facing defendants who request to be detained, rather than released, 

because they know ICE officers are waiting outside the courtroom.19  

 

Finally, the January policy explicitly instructs ICE officers to make use of court security 

resources to carry out arrests. This involvement of court staff in ICE arrests is a drain on 

resources and has contributed to some of the more disruptive incidents over the last two years.  

 

Courts Should Be Treated as Sensitive Locations 

 

We urge you to take steps to restore confidence in safe access to the courts, including treating 

courthouses as “sensitive locations” as you do schools, hospitals, places of worship and religious 

ceremonies, and public demonstrations. Current ICE policy prohibits officers from conducting 

enforcement activities in sensitive locations except in “exigent circumstances,” such as risks of 

violence and national security matters. The same level of consideration must apply to courts. 

 

The sensitive locations policy, in place for 25 years, reflects core values that Administrations of 

both political parties have prioritized above immigration enforcement.20 Like other sensitive 

locations, individuals use courts to protect themselves and their communities from harm and to 

exercise fundamental rights. For these very reasons, the Supreme Court has recognized time and 

again that obstacles – physical, monetary, procedural – to fully accessing courts are intolerable.21  

 

We understand that ICE favors courthouse arrests because it considers courts to be safe 

environments where officers are confident they can operate without danger. But it is exactly that 

sense of safety that we as judges tried to foster for anyone seeking access to justice, and that we 

believe ICE’s courthouse activities put at risk. 

 

We ask you, Acting Director, to designate courthouses as sensitive locations. Our courts and our 

communities will be better for it. If you wish to hear more about our concerns, many of us would 

gladly make ourselves available for further discussion. 

 

Sincerely, 

 

Hon. Wallace B. Jefferson (ret.), Chief Justice of the Supreme Court of Texas          

Hon. Jim Jones (ret.), Chief Justice of the Supreme Court of Idaho 

Hon. Jonathan Lippman (ret.), Chief Judge of the New York Court of Appeals 

Hon. Michael L. Bender (ret.), Chief Justice of the Supreme Court of Colorado 

Hon. Edward L. Chavez (ret.), Chief Justice of the Supreme Court of New Mexico 

Hon. Sue Bell Cobb (ret.), Chief Justice of the Supreme Court of Alabama 

Hon. Christine M. Durham (ret.), Chief Justice of the Supreme Court of Utah 

Hon. Stanley G. Feldman (ret.), Chief Justice of the Supreme Court of Arizona 

Hon. Chase Rogers (ret.), Chief Justice of the Supreme Court of Connecticut 

Hon. Marsha Ternus (ret.), Chief Justice of the Supreme Court of Iowa 
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Hon. Thomas A. Zlaket (ret.), Chief Justice of the Supreme Court of Arizona 

Hon. Margot Botsford (ret.), Associate Justice, Massachusetts Supreme Judicial Court 

Hon. Bobbe J. Bridge (ret.), Associate Justice, Supreme Court of Washington 

Hon. Louis B. Butler (ret.), Associate Justice, Supreme Court of Wisconsin 

Hon. Patricia O. Cotter (ret.), Associate Justice, Supreme Court of Montana 

Hon. Fernande R.V. Duffly (ret.), Associate Justice, Massachusetts Supreme Judicial Court 

Hon. Janine P. Geske (ret.), Associate Justice, Supreme Court of Wisconsin 

Hon. Geraldine S. Hines (ret.), Associate Justice, Massachusetts Supreme Judicial Court 

Hon. Faith Ireland (ret.), Associate Justice, Supreme Court of Washington 

Hon. Wayne L. Kidwell (ret.), Associate Justice, Supreme Court of Idaho 

Hon. Howard Levine (ret.), Associate Judge, New York Court of Appeals 

Hon. James C. Nelson (ret.), Associate Justice, Supreme Court of Montana 

Hon. James M. Regnier (ret.), Associate Justice, Supreme Court of Montana 

Hon. Annabelle Imber Tuck (ret.), Associate Justice, Supreme Court of Arkansas 

Hon. Mike Wheat (ret.), Associate Justice, Supreme Court of Montana 

 

Hon. Steven S. Alm (ret.), Hawaii Circuit Court, First Circuit 

Hon. J. Thomas Brooks (ret.), Arizona Court of Appeals 

Hon. Jeffrey S. Cates (ret.), Superior Court of Arizona in Maricopa County 

Hon. Colin F. Campbell (ret.), Superior Court of Arizona in Maricopa County 

Hon. David H. Coar (ret.), U.S. District Court, Northern District of Illinois 

Hon. Cynthia J. Cohen (ret.), Associate Justice, Massachusetts Appeals Court 

Hon. Mary Catherine Cuff (ret.), Appellate Division, Superior Court of New Jersey 

Hon. Beverly Cutler (ret.), Alaska Superior Court, Third Judicial District 

Hon. Raya S. Dreben (ret.), Associate Justice, Massachusetts Appeals Court 

Hon. Noel Fidel (ret.), Arizona Court of Appeals 

Hon. Ken Fields (ret.), Superior Court of Arizona in Maricopa County 

Hon. W. Royal Furgeson (ret.), U.S. District Court, Western and Northern Districts of Texas 

Hon. Katherine B. Forrest (fmr.), U.S. District Court, Southern District of New York 

Hon. John Foreman (ret.), Superior Court of Arizona in Maricopa County 

Hon. Lisa Foster (ret.), California Superior Court, San Diego, California 

Hon. Pamela J. Franks (ret.), Superior Court of Arizona in Maricopa County 

Hon. Rudolph J. Gerber (ret.), Arizona Court of Appeals 

Hon. Nancy Gertner (ret.), U.S. District Court, District of Massachusetts 

Hon. John Gleeson (ret.), U.S. District Court, Eastern District of New York 

Hon. Robert L. Gottsfield (ret.), Superior Court of Arizona in Maricopa County 
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Hon. Robert L. Holzberg (ret.), Connecticut Superior Court 

Hon. Karen L. Hunt (ret.), Alaska Superior Court, Third Judicial District 

Hon. Donn Kessler (ret.), Arizona Court of Appeals 

Hon. Arlander Keys (ret.), U.S. District Court, Northern District of Illinois 

Hon. Tom Kleinschmidt (ret.), Arizona Court of Appeals 

Hon. Brenda Stith Loftin (ret.), St. Louis County Circuit Court, Missouri 21st Judicial District  

Hon. Victoria S. Marks (ret.), Hawaii Circuit Court, First Circuit 

Hon. James E. McDougall (ret.), Superior Court of Arizona in Maricopa County 

Hon. D. Duff McKee (ret.), Idaho District Court, Fourth Judicial District 

Hon. David Minge (ret.), Minnesota Court of Appeals 

Hon. Edward Neafsey (ret.), Superior Court of New Jersey 

Hon. Peggy J. Nelson (ret.), New Mexico District Court, Eighth Judicial District 

Hon. Cecil B. Patterson, Jr. (ret.), Arizona Court of Appeals 

Hon. Lynn Pickard (ret.), New Mexico Court of Appeals 

Hon. Maurice Portley (ret.), Arizona Court of Appeals 

Hon. Shira A. Scheindlin (ret.), U.S. District Court, Southern District of New York 

Hon. Barry C. Schneider (ret.), Superior Court of Arizona in Maricopa County 

Hon. Gloria Sosa-Lintner (ret.), New York City Family Court 

Hon. Linda Stephens (ret.), North Carolina Court of Appeals 

Hon. Patricia Wald (ret.), Chief Judge of the U.S. Court of Appeals, District of Columbia Circuit 

Hon. T. John Ward (ret.), U.S. District Court, Eastern District of Texas 

Hon. Harvey Weissbard (ret.), Appellate Division, Superior Court of New Jersey 

Hon. Sarah Zabel (ret.), Florida Circuit Court, Eleventh Judicial Circuit   
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