U.S. Department of Justice

Office of the Deputy Atlorney General

The Deputy Anomney General

Washingron, D.C, 20530
April 4,2017

MEMORANDUM FOR THE ATTORNEY GENERAL

FROM:

SUBJECT:

DISCUSSION:

APPROVE:

DISAPPROVE:

Dana J. Boente

Acting Deputy Attorney General ,{Z/ c/..- / 7
Immigration Judge Hiring Process

Attached for your review and approval is a memorandum proposing a new
process for hiring Immigration Judges (see Tab A). If approved, this
proposal would revise the current policy implemented by then-Attorney
General Gonzales on April 2, 2007 (Tab B).

The Justice Management Division (“JMD”), the Executive Office for
Immigration Review (“EOIR™), and the Office of Attorney Recruitment
and Management (“OARM?") have each concurred with the proposal.

The Office of Legal Counsel has also reviewed and approved the revised
process for Form and Legality (see OLC Action Memorandum ahead of
Tab A).

DATE: April _ﬁ 2017

OTHER:
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U.S. Department of Justice

Office of Legal Counset

Office of the Assisiant Anomney General Washingron, D.C. 20530
April 3, 2017

MEMORANDUM FOR JEFFERSON B. SESSIONS III
Attorney General

Re: Innmigration Judge Hiring Process

ACTION MEMORANDUM

The attached proposed memorandum was prepared by the Office of the Deputy Attorney
General and submitted to this Office for review with respect to form and legality.

The proposed memorandum would make several changes to the multi-step process,
largely established by then-Attomey General Gonzales on April 2, 2007, to select-and appoint
Immigration Judges (“1Js”). The changes would generally streamline and shorten the current
process. At the first step of the process, the practice of re-reviewing certain applications would
be discontinued, since it has never affected a final hiring decision. At the third step, the
Executive Office of Immigration Review (“EOIR") would have a new one-month deadline to
conduct interviews and would now run multiple interview panels.at the same time. At the fourth
step, the Director of EOIR (or his designee) would select five, rather than three, candidates, and
would no longer need to put them in rank order, which would give more discretion to the panels
at the next stage. At the fifth step, the panel that interviews and recommends a finalist from
among the five candidates would now include two, rather than three, members; the panel would
have a two-week deadline; and separate panels for separate IJ positions could operate
concurrently. At the seventh step, after the Attorney General selects a candidate, the Attorney
General would be permitted to give a temporary appointment to an applicant who has not yet
received a full background check. That option is already available for current federal employees;
the revision would extend it to those who are nonfederal employees.

The memorandum also proposes a change to the way in which IJ vacancies are
advertised. Rather than requiring a separate announcement for each city in which an IJ position
is available (and requiring applicants to submit multiple applications if they are willing to be
considered for positions in multiple places), the new process would permit EOIR to advertise
multiple vacancies at once and permit an applicant to indicate interest in multiple positions.

(b)(5) - Per OLC
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(b)(5) - Per O

The proposed memorandum is approved with respect to form and legality.

Ot b

Curtis E. Gannon -
Acting Assistant Attorney General
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Tab A
Recommended Immigration Judge Hiring Process

April 2017

Former Attorney General Gonzales implemented the current hiring process for
Immigration Judges (“IIs™) on April 2, 2007 (“2007. Policy”; see Tab B). The Office of the
Deputy Attorney General (*ODAG™) recommends revising this hiring process.to make it more.
efficient and prevent unnecessary delays and redundant levels of review. This memorandum
details the newly proposed process, with an explanation for how it would change from the 2007
Policy., ODAG has consulted with the Executive Office of Irrmubralmn Review (“EOIR”),
Justice Management Division (“JMD™), and Office of Attorney Recruitment and Managemenl.
(*OARM™), who have each confirmed their approval of the proposal.

PRELIMINARY STAGE

Before reviewing applications, EOIR will post a generic vacancy announcement seeking
applications for IJ positions, noting the cities in which judgeships are available and directing
applicants to identify the cities where they would be willing to serve.

Change: Currently, EOIR must run a separate vacancy announcement for each city
where a position is available. In EOIR's'experience, most applicants apply to multiple
cities. A single advertisement would substantially reduce the amount of time that EOIR
employees spend reviewing applications, as the same application would not need to be re-
reviewed multiple times. JMD agrees that this approach is reasonable and would increase
efficiency in the hiring process.

STEP ONE

Upon receipt of initial application materials, Supervisory Immigration Judges will evaluate
incoming applications and separate them into three tiers: (1) “Highly Recommend,” (2)
“Recommend,” and (3) “Do Not Reconimend.”

Chanpe: EOIR currently re-reviews applications categorized in the “Recommend” and
“Do Not Recommend” tiers to determine whether they should be classified into higher
tiers. Per EOIR, we recommend elimination of this re-review as unnecessary because it
has never affected the final hiring decision.

STEP TWO

EOIR will contact all first-tier applicants for a writing sample and reference. EOIR will then
execute a reference check.

Change: We do not recommend any changes to this step.
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STEP THREE

Three-member panels, composed of EOIR judges and supervisors, will interview all first-tier
candidates and complete written interview summaries, which will be included in each
candidate’s application materials. These interviews will be completed within one month. To
help meet this timeframe, EOIR should form multiple panels, running concurrently,

Change: Currently, there is no time limitation to this step. The revised procedure would
require the completion of this step within one month. Towards this ead, the revised
process would clarify that EOIR should run concurrent panels to help meet the target
timeframe. '

STEP FOUR

Based on review of the application packet, the EOIR Director (or his desi'gnee) will select five
unranked candidates to be forwarded for consideration in Step Five for a particular court
location.

Change: Currently, the Chief Immigration Judge and EOIR Director (or his designee)
ranks three candidates.. The change to having the EOIR Director select five unranked
candidates would not only provide more options for eventual selection, but also give the
Finalist Panel in the next step the discretion regarding which candidate to interview first.

STEP FIVE

This is the last step before the Aitomey General makes a selection. A two-member panel
(“Finalist Panel™), comprising the Assistant Attorney General for Administration (“AAG/A”) (ot
a career-SES employee designated by him) and a non-career SES employee selected by the
DAG, will interview as many of the five candidates as appropriate. The Finalist Panel will
recommend a single candidate to the DAG. The DAG will then determine whether he agrees
with that recommendation and will forward any approved recommendation to the Attorney
General.

This step will be.completed within two weeks. To help meet this timeframe, the AAG/A and the
DAG should designate multiple individuals so that separate [J positions ¢an have separate
Finalist Panels and the separate Panels can sit concurrently to make recommendations for
multiple vacancies.

Change: Currently, the panel is composed of three members. This revision would shrink
the size of the panel from three to two members and permit the AAG/A to designate a
career-SES employee and the DAG to designate a non-career-SES employee to serve on
this panel. The revised process would also require this step to be compléted within two
weeks., Towards this end, we would make clear that the DAG and AAG/A should
establish a separate Finalist Panel for each IJ position to help meet the target timeframe
where appropriate. '
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STEP SIX

The Attorney General will make the initial selection. The Attorney General may request
additional candidates from the DAG if he does not want to select the recommended candidate.

Change: We do not recommend any changes to this step.
STEP SEVEN

The applicant will go through a prefiminary background check and then:a full background
investigation. While the full background check is pending, the Attorney General may choose to
give a temporary appointment to the candidate, regardiess of whether the candidate is a current
federal employee or from outside the federal government. Once tlie candidate completes a full
background investigation, the candidate’s application package will go before the DAG and then
the Attorney General for final approval.

Change:. Currently, federal employees are able to receive Temporary Appoititments for
14 months while they are pending full background, but applicants who are not federal
employees do not have that option, This change would permit us to bring non-federal
employees on board more quickly. Given the importance and sensitivity of the IJ
position, ODAG will work with JMD aind OARM to ensure that the IJ background
investigations are handled as expeditiously as possible, consistent with other obligations.
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TaB B BWw
U.S. Departmment of Jpstice
Office of the Deputy Attorney General

VWerhingten, D.C. 20530
March 29, 2007

MEMORANDUM FOR THE ATTORNEY GENERAL

THROUGH: THE DEPUTY ATTORNEY omm ﬁ”‘ -'3!30[97
FROM: Les Liberman Otis i LL""

Associnto Deputy Attomey Ceaeral
SUBJECT:

Attoched for your review and approval are two memaorenda regarding the process the
Department will uss going forward to fifl immigration judge positions, The first is a short
exocntivo summary of the process, the second slonger docunaeat laying out the proceas in
greater deinil, These meinorands ware drofted in close conmultution with the Office of Attomey
General and the Bxecutive Office’ ipration Review. They have bean reviewed and
concurred in by tha Office of L Counsel, Justice Mrnagement Division, and Office of
Attomey Recruitment and Management. A set of the messages memorinlizing these offices’
concurreaces is attached. I also attach an opinion fom tho Offics of Legal Counsze! providing
various sdvice with respect to legal iswues relating to these appointments.

Apgrove: % 34% Qe Dus; APTil 2, 2007

Disapprove: Date:
Other: Date:
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LY Hiring Process - Summary

This short memo is an sxecutive summsry of a more comprehensive hiring process laid
out in tho sitsvhed memorandum. This process is subject to rovision at any time should
the DAG or AG identify dsficicnsies in oparation or possiblo improvements that could be

A grosp of Inurmigration, Judges (usually batween 7-8 individuals, from among the Chisf
Iremigration Judge, Deputy Chief Immigration Judges and Assistant Chief Immigretion
Judges in Bleadquarters) will initially ovelxate and recommend applications, categorizing
thom as:

o Highly Recommmend
e Recommend
« Do Not Recommend

Based on thess recommendations, OCU will separata the spplications into Gwee.
prolimingry tices:
o Finst tiex: applicants whom at feast half the members of the sorecaing pavel voted
recommend™

“highly _

e Second tiex; opplicants for whom at least one motnber of the screening group
votod “highly recommend™

o Third tier: applicants who roceived only ‘recommend” or “do not recommend”
matings

The Director of BOIR (or his designec) and the Chisf II will review the applications
praliminarily placed in the second end third tier to datermine whethier gny should be
inotuded in the firet tier.

STERTWO ;

OCI contacts all first tier spplicanis to got 8 writing sample and references, [in the case
of the existing vacancy announcenens, OCL/ will also confirm first Her candidates'
continued interest in an IJ position and have them identify up 10 3 citles they are
interested tn] - - W

OCT hising commiites wifl check references (creating writton summisries of discussions),
consigtant with obligations under federal Iaw,

STEPR TEREE :

Threo-member EOIR panels (made up of two Deputy CIJS or ACIJs and a senior EOIR
mansger) at EOIR will interviow all first tier candidates [in the case of the existing
announcemens, thay will interview alf first tier candidates who expressed an interest in a
city with a vacancy, done in the order of priority of cily based on EOIR s judgment],
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They will each creats written interview summaries to complete the packets of

writing sampla(a)
roference summiaries
documentafion of veterana® preference eligibility

STEP FOUR _ .
Basad on this packst, the CLJ and B( i
M%hmdﬁrﬁnﬂmm An tdwmm'
m&maﬂw&hbﬁ&mmmmmﬁmym
candidates,

SEER FIVE.

A second three menthar penel, consisting of the EQIR Director (or his designas), a career
membar of the SHS dezignsted by the DAG, aud a non-career member vf the SES
degignnted by the DAG, will interview as many of the three candidates e they think
appropriats.

fistal appman Agmn,my wlwmt v'spm&:mawiﬂ

Tho AG makes his sslection. Tho AG oan request pdditional candidates from the DAG if
he does not want to select the candidats recornmendad by the DAG. Likewise, the DAG
cen request additions!? candidates if he does not wapt to recommend ths panol’s

recommended candidats to the AG,

#re0
STEP SEVEN A
‘Aftor the AG makes his selection, upon comspletion of & proliminery background check, | LATHF ! w‘f"'ﬁ

‘the candidate will receive an inifial appolntment and coniplets initial tmining, including -\6""'q a;.,, F’

the immigration lew exam, after which completion ke or aha can begin hearing cases. x E- w.

Concurrestes: 4 Qg{'_ 6> RO (e affnchde- M&imuy,) ;;,\'\
3[23/62 * OARM G ottud e-meils ",
3hefor smp (s edbededl emmaily aveove)
safor owc (s stfudek er aralls musty. )

ODAG

OAG
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mmpwzsmmsmmmm Punding for20 of
these was provided orlginally in the 2006 Wer Supplamental and the Chief mmigration Judge
and thie Ditector of FOIR have reached a final delermingtion &sto where thess sliould be
allocated. Htis importent to fill thess 36 vicinsies by the end of the fiscal year. Funds for an
additional twenty iromigration judge positions wers included in the FY 2007 appropriation axd
EBOIR anticipates filling thoss next fscal year. This document sets out a process for filling thess
snd future immigration court vacencies,

mmmhmmbmmf&nmmwcm arihn.ﬁnomsyﬂmul
"+ detanmines that there ure inprovements thxt cag ar should bo mede,

o In Secptembar 2005, EDIR postad 2 gensrio vecancy announcement secking zpplications
for immigration judge positions, noting the cities in which thege are immigration courts,
and directing zpplicants to indicate up to 5 cities where they would be willing to serve.
*This anpouncement was posted on two DOJ websites, ons avalloble to the gemers! public
and one svsilsble to DOJ employees, 23 well a5 on USAJORBS, an OPM website
snnouncing jobs availnble thronghout the govermniment.

e The amowmcanent apocifics a3 qualifications for the position: a law degroe, sctive bar
membesship, U.S. citizenship, snd 8 minlmum of seven years relevant logal expeticace.
It aloa saks applicanty to sdidress in narative form a2 least thres of five fuctors: 1)
knowledge of immigration 1aws and procedures; 2) subutentisl Etigation experiencs,
preferebly in a high volume context; 3) experienco handling complax legal issucs; '4)
expericuce conducting sdministrative hearings; and 5) knowledge of judioial practices
and procedures. Rdmspndﬂnsunmwmmﬁcmm:cmﬂmmm
the appropriate tomparament to serve as a judge,

o The announcemeant also invites epplicants Lo provids information in support of veierans’
preferencs eligibility in their cover letter or resume and to atiach
documentstion. It notes that the Departinent of Justice conziders veterans’ preforence
eligibility as a positive factor i hiring.

o Asapplications responding fo this posting keve bega recelved, EOIR's buman
resources office has boen scrooning out the applications that do not meet the
qualificationa, It hasa detabase of alightly aver 1,000 qualified applicents.

o The posting hies remained in place and active since that time,

o mmltwmmhedlﬁlwﬁnghm&uitmpkummm

s Department officiols snd others who mmm&n_&qmymw of potential
candidates have been informed that this posting will closs on March 30 and thst anyons
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svoaﬁﬁa _.aaannﬁaanﬂqoa f the current vacancies ehould submit an
ﬁgﬁﬁogﬂgn& by the vacancy announcement. Such candidates will

?E&m&ﬂuﬂﬁ!ﬁa@qﬁhﬂq&ﬂﬂr&uﬁ

° ?Uﬂg%nﬁsgﬁggagﬁoiaﬁgé
hava filad or fils an application in respsnss to this. announcement. If it determiineg that it
Eﬁgﬂﬁgﬂgﬁﬂg%mﬁgg to make g selection, the

Depariment wifl rendvertizs tha particalar vecancy,

s The Chief fomigrstion Judge will priotitiza the vacencies for purposss of the order in

which they chould bafilled and will prepare a echedule on which the Department will
cudeavor to fill them,

o  After tha current ammpancement has clased, the Executive Office fior Immigration Review

will s=parate the applicetions into three proliminsry tiess.

e The first step in this process will congistof o screening panel composed of the Chief

Inmigmtion Judge und the Assistent Chief Imnigration Judges assigeed to Headquariers
reviowing all qualified applications. The members of this scresping panel will indicata in
thy fls whether they “Righly recommend,” “tecommend,” or “do niot recommend” each
candidate. Applications received to date have already boen screensd in thin manney, On
gﬁﬂnnﬁn%ggﬁaﬁ%ggggﬁ
Judgen have been voting on each epplicaticn, but that pumber has varied based on duty
Ehﬂﬂnﬂﬂ-rnqa.!n_bn number of Assistant Chisf Fnmigration Judges and Deputy
Chief Immigration Judges assigned to Headquerters at sny given time.

o After the votes o Eggmﬁsgggﬁoﬁ.gﬂg?
separated into three prelfminary tiers,

«  Applicants will be preliminmily placed in the first tior if ot loast half of the

membars of the screening pansl vatad to “highly recommuend” thea, Itis

. %E.ﬁﬁaﬂ&ﬂwﬁ 20% of tha more than | Sc_ﬂugi:w:
Egg

e sﬁvma_uim;auﬂ:ﬂnﬁm placed in the secoud tiex if at least one
Bﬂn&ﬂ. nﬁuggeﬁ&s “highly recammend”’ them, but s

wajority of the screening panel did not, It is estinated that spproximataly
10% of ths epplivants will fall ints this cetegory.

. EE&@E&EFE placed in the third tier if thay
oaly received “recommend™ or “do not recommend” votes, It is estimated that
approximately 70% of the epplicants will fall into this category. i
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o The next step in this process will consist of the Director of EOIR (of bis designos) and

the Chief Immigration Judge reviewing the epplications preliminarily grouped in the . -
mdmdﬁkdﬁnbdutanﬂmwhz&ummahmﬂbumﬂuddh&eﬁﬂu

o After the ﬁdupmmnmpmmﬂwﬁw&mumhhﬂﬂﬁm ,
inquiring if they remain interested in being sppointed @s an immigration judge, and if so,
directing them to provide writing semplos and, if neccssary, updaies to their spplicstions
and to ohooss from a list of vacancies as many 4 five locations whore they would be

willing to be hssigosd.

. Fuﬂlﬂrﬂﬂcappﬂmﬁwbnmdmﬁemwmupuﬁwl&mmymmm
is trying to fill, memibers of ths OCY Hiring Commiticn next will oxming the writing
samples of tha applicants, check their vefarences and, iF appropriste, talk o any additional
individuals who may have relevent information or expesience with the spplicant, The
mambess will provide written summiarics of thece conversations. Based on this additicnal
information, the Director (or his designes) and five Chisf Immigration Judge may
determine that soms of the candidetss ghould be removed from this fivst tier becmuse of
MMhWﬁWMMﬁMWnW

Judgra,

o Al references and recommendations will be considarad as pertitted in § U.S.C. §
2302(b). Specifically, the “recommendation or statement” shall not be considered
unleas it "is based on the personsl knowiedge ot recards of the pergon fumishing
it snd conists of- (A) an evalustion of the work performance, ability, sptitude, or
goneral of such individual; or (B) an evaluation of the character,
loyalty, ammafmmm

3. Candidate Interviews

o Three-member panols at the Executive Office for lmmigration Review will interview all
the candidates who havo been nssignod (o tho finst tier.

o Thess panels will consist of two Deputy or Assistant Chisf Emmigration Judges
designated by the Chicf Immigration Judge and s senior manager at BOIR:
designated toserve by the Director. These senior managers may include any
m«mm:mmmmhmmmw
position, any BOIR Assistant Diroctor, or an EOIR employoe at & GS-15 lavel
who has at lcast 10 years of management exparience,

*  After this process has been in place for six monthis, the Directar of BOIR
+ and the Chicf Immigration Judge, in consultation with the Deputy ’
Astarney Geaeral's office, will roview this process and determine whether
it is practical and ussful to expand the panels to four or more membery.
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o The pansls muplmwnwmintmuwmmaﬂasmhm Rull Al for each
cmﬂndabcanduﬂhmrdﬂu&ll&hm the Chief Immigration Judge and the
Director (or his desigoee). The file will include:

s mleﬂm,mmmudapphuﬁonmﬂmm

e writing sample(s)

*  interview muniymaries

refersnco summarieg

sy documentstion ofelrgihxmy for veterans® prefersaco,

° mﬁwﬂmmp'aﬁunl'ndgumlmnumor{orhh dmgnw)wiﬂmmumm
candidates thoy recommmend for the vacancy.

o Atthis sings, sny relsvant veteran’s proferencs will be used 53 3 potentially
positive fisctor, breaking a tie in favor of the veteran if there are two substantinily
equiveicnt candidates: '

* A threo member panal consisting of ths Director of EOIR ox: his designss, a caresr
. eppointee in the Senior Bxesufive Service degignated by the Deputy Attoruey General,
and & non-caxser sppointes in the Senior Bxecutive Service designated by the Deputy
Mﬁmmmumdwmumym

eppropriato,

. mmmwwmmm«wmmiwm
candidates to recommend, the Director or his designes will conmult the ity Altornoy
General's degignees on thse three member panal ag to whether to cead forward fewer than
thres candidates or readvertise the vacancy.

4, Sclection

» The throe member panel mwﬂhmmbkm:wmmm&m
mwmmamnwwwwmdmmmﬁdm
to recommend to ths Duputy Attorney Genemal, taking into sccount any relevant vetaran's
prefirenice in the sams mammer describod above.

¢ Tho Deputy Atiomsy General will dstermine whether to forward the candidate
rocommended by the three ticmber panel to the Attomey Gereral,

e The Attomzy General will make the Gnal selection.” If the Attompy General does not
went to select the candidsts yecommended by the Depiy Attorney General, he will
request that the Deputy Attomey Genardl send forwird an edditional or altemative
candidate.

* OLL will roviow existing perwoaral suthority dslegations to ensupe that thay ere conslstvnt with ths process
ouvizionsd in this memon ndum and recommend any revisions thay bolieve approprists,

4
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If the Attornoy General makes such a request, or if the Deputy Attosuzy Geooal
determines that ha dozs not went to recommend to the Attamasy Genersl the cepdidate
initislly recommended to him by the thres member panc, the Deputy Atbomuy Geaeral
will request the thres member penel to send forward an edditionnl or altemmative
candidate. Upon recciving anch a request, the threo member pansl may rovisit the
pplicants it proviously reviewad or mqumtaddrhuml candidates from the Director of
EOIR and the Chief Immigration Judge.

. Initial Agpointment

Upon epproval of the tentstive selection by the Attorney Genaral, BOIR, the Offico of |
Attorpey Recruitment and Megagement, end the Security and Bmorgsncy Plenning Staff
of tho Justice Management Division will work together to complets the ordinery
ndministrative processes for meking initinl appointments of individuals to Schednls A
positions within ths Depertment, such #3 an initial beckground check.

The setected candidato will then receive an initial appoinbment but will not hear ceses
until the candidate succesafully complstes initinl tmining; inchuding the immigration law
cxBm.

Future Vacancies

Tho procesa for filling fiuture vacancics will be tho sumo s the process for filling the
current vacsncies, sxcept that rather than using a generic vacancy announcement, EOIR
will post individual vacancy amnouncements,

The Chisf Immigration Judge, Director of EQIR, Clvil Division's Federal Progrems
Branch, Office of Legal Counsel, Judtice Menagement Division, and ODAG will also
consider whether there aro ways in which the sgpouncement showld be rofined.

In zddition to the posted vacency epnoumcement, EOIR will consider, 8s sppropriste,
other meamurea to maks potential candidstes aware of the veeanoy, such as clasgifiad
adverticements in focal legal newspapars (for example, m the D.C. ares, the Legal Timen),
aod electronic regruitment noticea to appropriats lawyers groups, including lawyers with
immigration law expestise, such as the Depariment of Homsland Security and the
American Immigration Lawyers Assoclation.

[f the Director of BOIR (or his designos) and the Chief Immigrmtion Judge, ot the three-
member panel consigting of the EOIR Director and the Deputy Attorney General's
dewignees, conclude that one or more of the curreat vecanoies should not be filled from m
existing poo! of candidates beeauss of inndequaciea in the avajlable pool of top-ticr
candidates, the vacancy or vacancies Will be ro-conounced consistent with the procesa
described in this paragraph.
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« In filling future vacsncies, EOIR and tho Department may also consider first-ter
candidstes who responded to the current or prior vacancy announcements,

Concorrence: . 3‘&[2 7 gom (e M e A M?u)

o? | n.f’f“-‘“""‘"'”“";'(m#"‘)
Bl3p? oM (s o o et

3h2er ouc (wu affeded e-readdortir)
ODAG
OAG

—————
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