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MRMORANOUM 

&ffr.ce of tire J\ttornett <i~ral 
.allqiJtgUJn, ~.ar. 20530 

.July 19, 2001 

TO; ACTING COMMISSIONER 
IMMIGRATION AND NATURALIZATION SERVICE 

FR.OM: THE 

SUSJEcr: POST-OBnER CUSTODY REyrew AFTeR ZADVYDA$ v. DAVI~ 

The Supreme Court held in ?ildvydas v. Davis, 533 u.s. _,121 S. Cl. 2491 (June 28, 
2001), that § 241(11)(6) of the Immigralion and Nationality Act (INA), read in lighl of due prucess 
protections for aliens Who have been admitted into the United States, generally permits the 
detention of such an alien under a final order of removal only for a period reasonably necessary 
to bring about that alien's removal from lhe Uniled Slales. The Supreme COWl h~d thai 
detention of such an alien beyond the statutory removal period, for up to six months after the 
removal order becomes final, is "presumptively reasonable." After six months, if an alien can 
provide "good reasOl! to believe thaithere is no Significant likelihood of removal in the 
reasonably foreseeable future," the government must rebut the alien's showing in order to 
continue the alien in detention. Finally. the Supreme Court indicated that there may be cases 
involving "special cireumstanccs," $\Ich as terrorists or other especially dangerous individuals, in 
which continued detention may be appropriate even ifrCn10val is unlikely in the reasonably 
foreseeable future. . 

The Supreme Court's ruling will inevitably result in anomalies in which individuals who 
have committed violent crimes will be released from detention simply because their eountty of 
origin refuses to live up to its obligation.q under intematlonallaw. Nevertheless, the Department 
of Justice and the Immigration and Naturalization Service (INS) are obligated to abide by the 
Supreme Court's ruling and to apply it to the thousands of aliens who arc currently in detention 
after receiving final orders of removal. Because we are thus faced with the possible imminent 
release of many aliens who have previously been determined to pose a risk to the community, I 
ant issuing this ntemorandum to give direction to the INS in handling the situation presented by 
the Supreme Court's ruling and to ensure that we take all responsible steps to protect the public. 

The existing post-order detention standards, at 8 C.F.It. § 241.4, provide for an ongoing 
lldminisll'ative revicw of the detention or each alien subject to a flnal order off<'1J1oval, allowing 
for the continued detention of aliens unless the INS determines, antong other factors, that their 
release would not pose a danger to the communitY or a risk of flight. The Supreme Court's 
decision did not question the INS's authority to detain an alien, under the existing post-order 
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detention standards, as long as reasonable efforts to remove the alien are still underway and it is 
reasona.b~y foreseeable that the alien will be remove.d. Tn particular, the decision does nQl requirc 
that an ailen under a final order of removal automatically be released after six months ifbe or she 
has not yet been removed. Instead, the Supreme Court held that "an alien may be held in 
confinement until It has been determined that there is no significant Likelihood of removal in the 
reasonably foreseeable future." 

The Supreme Court's decision will require the INS, in consultation with the Department 
of State, to assess the likelihood of the removal of thousands of aliens to lnany different 
countries. The Supreme Coun emphasized in its decision the need to "take appropriate account 
of the greater immigration-related expertise of the Executive Stanch, of the serious 
administrative'needs and concerns inherent in the necessarily extensive INS efforts to enforce 
this complex statute, and the Nation's need 'to speak wilh one voice' in immigration matters." 
The Court also stressed the need for the courts to give expert Executive Branch "deeisionmaking 
leeway," to give deference to "Executive Branch primacy in foreign policy matters," and to 
establish uniform administration oCthe immigration laws. 

The Supreme Court also made it clear that its ruling does not apply to those aliens who, 
are legally still at our borders or who have been paroled into the countty (such as the Mariel 
Cubans). The Supreme Court has held that suoh aliens do not have dne process rights to enter or 
to be released into the Ullited States, and continued detention may be appropriate to accomplish 
the ~tatutory purpo~e of preventing the entry of a person who has, in the contemplation of the 
law, been stopped at the border. ' 

In accordance with the Supreme Court's admonitions, and pursuant to my authority to 
intelpret and administer the INA, see 8 U.S.C. § 1103(s), I have concluded that it is necesslll)' to 
establish a mechanism by which the responsible Executive Branch officials will exercise their 
expert judgment to assess the likelihood ofthc rctutn of aliens, and "'ill do so in a fair, 
consistent, and orderly manner in a nationwide detention program that involves thousands of 
alienS from viItually e"CIY country in the world. 

1. Accordin,ly, in order to cany out my responsibilities UIIder the Sup~e Cowt's decision, I 
am directing the INS to draft and present to me regulations on or before July 31, 2001, that set 
forth a ptocedure for aliens subject to a final order or removal (other than aliens who bave not 
entered the United Statcii or who have been granted immigAation parole into the United States) to 
present a claim that they should be released from detention because there is no significant 
likelihood that they will be removed in the reasonably foreseeable future. Where the alien has , 
presented and substantia~ed such a claim, the INS wil11hcn make a determination,in light of 
available information and circumstances, whether there is no significallt likelihood of removing 
that alien in the reasonably foreseeable future. Until the INS makes that determination, or ifit 
determines there is still a significant likelihood ofrcmoval, the INS will continue its efforts to 
remove the alien, and the alien's detention will continue to be governed under the existing post­
order detention standards. However, if the alien has already been dctained for more than six 
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mo.nths since the removal order became final, and the INS determines that there is no significant 
likelihood of removal in the reasonably foreseeable future, the INS will either (1) release the 
alien, ·subject to appropriate conditions to protect the public safety and to deter the alien's flight; 
or (2) determine whether there arc special circumstances justit»jng continued detention in a . 
specific case even ifthere is no significant likelihood of removal in the reasonably foreseeable 
future. 

With rcspect to determinations as to the likelihood of removal, those regulations should: 
(a) requirc the alien to demonstrate his or her ongoing efforts to comply with the removal order 
and to cooperate in the removal effort (a statutOI)' obligation under INA 9 243(a»; (b) provide for 
the decisionmaking official to consider the Service's historical record. in achieving the removal of 
aliens to the country or countries at issue; (c) provide an opportUnity to solicit input. from the 
Department of State regarding the prospects for removal ofthe alien; and (d) afford the alien an 
opportunity to show that because olthe particular ci(cumstances ofhi~ or her case, rcmoval is, to 
a material extent, less likely than for others beina removed to the same country or countries and 
therefore that there is no significant likelihood of removal in the reasonably foreseeable future. 
The regulations should also make clear that, as under current regulations, alien~ who violate the 
conditions of their relellSe may be taken back into custody and are subject to criminal 
prosecution. 

I am also directing the INS to develop regulations to address the situations that present 
special circumStances of the SOrt identified by the Supreme Court in 7.advydas, such as terrorists 
or other espeCially danierous individuals. Those tegulations should: (a) ai:lequately define the 
categories of aliens who are eligible for detention even ifth~e is not a sisniflcanl likelihood of 
removal in the reasonably foreseeable future, and (b) provide constitutionaUy sufficient 
procedural protections to those aliens. The INS should develop those standards in consultation 
with the Civil and Civil Rights Divisions, the Executive Office for Immigration Review, and 
other federal agcncics with televant expertise. 

II. Until the rcgulations described in Part I above arc pUblished, in order to implement a 
system of det.ention in compliance with the Zadvvdas decision while still providing Lhe maximum 
allowable protection to the American public, I futther direct the INS to implement the following 
inlerim procedures with respect to aliens subject to a final order of removal (other than aliens 
who have not entered the United States or who have been paroled into the United States). 
Because of those concerns, any public procedure delaying the immediate effectiveness of these 
intmm procedures would be contrary to the public interest. 

1. The INS shall inunediately renew efforts to remove all aliens in post-order detention; placing 
special emphasis on aliens who have been detained the longest. 

2. The INS shall expeditiously conclude its ongoing file review for all alicns who have remained 
in post-order detention for 90 days or mort, with priority given to those cases in Which the aliens 
·have been detained longest. As part of that review, the INS shall immediately begin acceptins 
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requests, submitted in writing, by detained aliens who eontend that there is no signifieant 
likelihood of their removal in the reasonably foreseeable future. Those requests shall be 
submitted and considered as part of the existing custody review procedures established by 8 
C.F.R. § 241.4. Aliens shall be given the opportunity to submit any information that they believe 
supports this contention. Until further procedures arc specified, the INS shall treat any alien's 
petition for a writ of habeas corpus challenging his post-order detention as such a request for 
release under existing review procedures, and the request shall be considered by the INS 
aceordingly. 

3. The INS shall respond in w.riting, as eXpeditiously as possible, to any such written 
submission, prioritizing the cases of aliens who have been detained the longest. In all cases, the 
INS shall respond in 30 days or less. The INS's fuilure to respond in 30 days will not, bowc;ver, 

. automatically entitle the alien to release. 

4. No alien who has preViOUslY been determined under existing procedures in 8 C.F.R. 
§ 241.4 to pose a danger to the cotTUlIun ity will be released until. hi~ or her ease has been 
processed through the INS review and the INS has made a determination, based on available 
information, that there is no significant likelihood ofthc alien's removal in the reasonably 
foreseeable future .. Jfthe INS decide~ that the alien has demonstrated that there is no significant 
likelihood of removal in the reasonably foreseeable future but that continued detention is justified 
011 the basis of special circumstances, it $hall include a baste deRcription of those special 
circumstances in its written response. Any alien who is released shall be subj ected to appropriate 
orders of supervision that protect the community and cnhancc the ability to repatriate the ai\ien ill 
the future. As provided under the current regulations and recognized by the Supreme Court in 
ZadXY$s, those orders of supervision shall specify that the alien may be re-detained ifhe or she 
violates the conditionS of release. . 

Ill. In order to implement the custody review system I have described, the INS also is directed 
to: 

1. Collect data on its experience removing aliens to each country in the world. Those data . 
should include, to the extent possible, the number of aliens removed to each country. the number 
of aliens from each country that the INS has not 5uccessfully removc~, the len&th orume needed 
to achieve removal to each country, and, ifknown, the reasons why the removal of some classes 
of aliens may have tDken longer to accomplish than for other aliens from that country, or could 
not be accomplished. . 

2. Confer with the Department of State about problems removing aliens to particular countries 
and seek the assistance ofthe Department of State as appropriate, including in assessing the 
likelihood of repatriation of aliens to parliculal" countries. 

3. Refer for prosecution a.ppropriate cases: (a) under INA § 243(a) involving aliens who refuse 
to make timely application for travel documents or who obstruct their removal; and (b) under 
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INA § 243(b) involving aliens who violate their orders of supervision. 

The INS is also directed to puhli~h this memorandum in the Federal Register. The public 
notice shall provide an address for the submission of requests from aliens, IlS provided in Part U 
of this memorandum, contending that they should be released from custody be~use there is no 
significant likelihood thal they will be removed in the reasonably foreseeable future. 
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