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•I
The recent Supreme Court decision in Clark v. Martinez. 543 U.S. _ (2005), requires
Immigrations and Customs Enforcement aCE) to release from custody most aliens who have been
detained post·final order for over t80 days and for whom it has been determined that there is no
significant likelihood of removal in the .reasonably foreseeable future. This decision has resulled in
the release of aliens who have been in long-tenn detention.

Another inunediale practical impact of this decision is the release of aliens who maync! be able 10
provide for their 0\\.'7) release in terms oftransponat~on and otper immediate needs stcmming from
their release, especially in light ofme duration of their detention. The attached policy guidelines
allow ICE to provide these aliens with release gratuities, limited to the basic necessities incident to
release, in very restricted situations. These guidelines are effective immediately.

These guidelines apply to aliens released after long-term detention in ICE custody.' These groups
represeDt the aliens thal will most likely fit the guideline's criteria, and for whom detention has the
potential for impeding an alien's abilily to gamer che basic necessities incident to release. Even if an
alien feJls into one of these categories, however. he/she must. satisfy the eligibility requirements
before n release gratuity can be authorized.

This guidance is discretionary and does not obligatc the FOD or hislher designee to act. However,
all Field Offices are to follow these guidelines when they consider authorizing release gratuities fOT

these designated groups ofaliens. Plcas!=conta~, at (2024,;W ifyou have any
further questions regarding implementationortb~

j Wbetbl:r detention is loog-term is a di5CretiOIllU)' decision made by the FOD or hillhtr designee on ill ca.sc-by~

bam,
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POLICY GUIDANCE REGARDING DISCRETIONARY RELEASE GRATUITIES FOR
ELIGIBLE ALIENS RELEASED FOLLOWING LONG-TERM IMMIGRATION
DETENTION

INTRODUCTION

The Departmcnt ofHomeland Security, Immigration and C~stoms Enforcement. Detention and
Removal Operations (hereinafter IC~) sometimes must rele"ase aliens from long-term detention.
For example, ICE is required to release.from custody certain aliens who have been detained post­
fmal order for oyer 180 days and for whom it has been determined that there is no significant
likelihood of removal in the reasonably foreseeable futurt. These aliens, however, remain
subject to final orders of removal, and pursuant to regulation, ICE must continue to attempt to
effectuate their removal. --

In ihe event that an alien due.to be released lacks the means 10 provide for the transportation and
other immediate needs necessary to effect tlieir release.. ICE: through its local Field O~es. may
provide a limited gratuity to these aliens Upon their rele_~e. ,Accordingly, all Field Offices v.ill
implement the following guidelines effective immediaie(y.

OBJECTIVE

To establish guidelines for the disCTe~onary provis!on ofa set ofclothing, limited financial
assistance with tranSfX\rtatioD to tht: release destination, and a small amount of funds to those
aliens upon release who are in need ot: and cannot otheIWise procure these items, withoul the
assistance ofICE. Such gratuities maybe provi~ed, at government expense, when appropriate in
order to ensure that ICE's local Field Offices can effective(y manage each alien's release, and to
assist the Field Offices iE effectuating the '!liens' retlgll to custody for removal if their removal
becomes sigyificantly likely in the reasonably foreseea1l.le future. In addition, these measures
will reduce the burden on the affected communities into which such aliens are released and will
preserrt the aliens with a few basic necessities to begin 11 success1!al traDsition follgwing their
release. ,.

CRITERIA

lCE,lhro,ugil the local Field Offices, may, in the exercise or discretion, provide l.imiled gratuities
to aliens being released from detention who clearly, lack the means, whether individually or
through family, community support, or olherwise, to procure cert"ain basic necessities incident to
release. In detennining whether an alien meets the criteria, the fonowing factors may be
considered:

•

--
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• 1.

2.
3.
4.

5.

6.
7.
8.

any resources the alien had prior to coming into custody and can access prior to or upon
release. such as a bank at:COlD1l, savings, or money earned performing work. while
doWned;
the balance of the alien's jail account and phone credit balance.
the amount of the alien's personal funds secured by lCE;
family or community resources, to include assistance offered by private citizens or
chari~ble institutions;
other govenunent benefits the alien receives or is eligible to receive (e.g., veterans'
benefits., social security, etc.);
immediacy ofother income, e.g.. a pending job offer in lhe release destination;
length oftime in ICE detention; and
mental and physical capability, such as aliens who require special assistance due to
mental or physical disabilities.

Aftcr balancing these factors on a case-by-case basis, eligibility shall remain subject to the
discretion ofthe local Field Office Director (FOD) or his/her designee. The FOD or hislbcr
deSIgnee shall have the discretion to assign the appropriate weight given each of these factors as
well as to consider any other relevant factors not listed above.

TRANSPORTATION

Ifdeemed appropriate, the Field Offie€; through the FaD or hislhc( designee, may provide
limilod fInancial assistance 10 the alien for transportation to one oflhe following return
destinations:

• !he locale from which the: alien entered US. Immigration curnxfy,
• the alien's intended residence in the United States. or
• anyolher place in the United States deemed prudent by the FOD.

In the event that Field Office has identified more than one location that meets the factors above,
and has determined that a transportation gratUity is appropriate, the FOD or hislber designee
retain the discretion to choose which_destination shall be selected. Transportation shell be via the
most economical means as determined by the FOD and is subject to and the availability ofField
Office resources at the time ofrelease. Whenever possible, the govcmment shall provide to the
alien the transportalioc tickei., as opposed to cash or other consideration.

If the alien declines the transportation means or destination deemed appropriate in the discretion
oftbeFOD or bislher designee. the alien shall bear the ectire cost orhis desired means of
transportation and destination.

•
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CWTHING

Ifdeemed 3.2propriatt: by the FOD or hislher designee, the local Field Office may provide the
alien 'With suitable clothing, Suitability is determined in the discretion oftbe Field Office in each
particular situation. considering the weather conditions of the release site and release destination.
thedothing available to the detainee (e.g., as provided by a sponsor or charitable otgaoizAtion, or
being held on behalfof the alien), and the resources available to the Field Office at the time of
release. Nothing in this section shall be construed to Illquirc p~vision ofmore than on~ day's
supply ofclothing.

PERSONAL FUNDS

Ifdeemed appropriate by the FOD or hislher designee, the alien may be provided an amount of
money tol"adtitate his return to the community. The amount shall not exceed 5100, exclusive of
any clothing or transponation COSls paid by the Field Office. Whether a released alien is
provided an aUowance. and [he amount ofany aJJowance, sball be detennined by the FOD or
hislber designee in their discretion after consideration afthe alien's financial position and Ihe
resources available to lh~ Fi~ld Office.

LThUT~TIONOFGRATrnT~

1"he total amount alIoned 10 L"l alien may 1101 uCI!t!d S250, In ~chi.tk transportatiDn CQsts,

moneyprovideJI by ICE, IUId clothing purcJlIl$ed by ICEfunds, unless a waiver is receiVed
fromHQDRO.

Th~ determination of an alien's eligibility, the release destination, and the amOUDt and/or type of
proviSion up to 5250, and any other determination to be made pnr.suant to this memorandum lies
within the sole discretion of the FOD or hisIher designee. The decision of the POD or hislher
designee is fina~ ma), not be appealed, and may not be reviewed by any court or other body. The
FOD or hi!'Jher designee are to document the A-file regarding the fundstilems given to the
detainee, as weU as enswe that the alien signs for all funds/items provided by the Field Office.

DISCRETION

ICE bas implemented this policy ~nly to authorize the potalbal use ofre.lease graruities by Field
Offices within the enumerated guidelines. It is not a directive, and does not require that release
gratuities be given in all circumstances that may come under the ;uidelines criteria

This guidance creates no entitlement or rightS, and actioos taken by the Field Offices in
acc:ordmce with these guidelines are discretionary. This guidance is not intended to, does not.
and may not be relied upon to create any rights, substantive or procedural., enforceable aJ: law by
any third pany in any manner, civil or criminal, and it docs not place any limitations on otherwise
lawfUl activities of the agency.
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