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1. Purpose

This memorandum provides detailed guidance to USCIS Immigration Services Officers (ISOs) on the
adjudication of 1-751 petitions filed by a conditional permanent resident (CPR) who is the subject of a
final order of removal, is in removal proceedings, has filed untimely, or has filed multiple petitions.

2. Background

A CPR who obtained his or her status through marriage ofless than two years to a U.S. citizen or lawful
permanent resident must file Form 1-751, Petition to Remove the Conditions on Residence, in order to
remove the conditions on his or her residence. Section 216(c)(l)(B) of the Immigration and Nationality
Act (INA) states, in part, that the CPR must appear for an in-person interview and, if the 1-751 is jointly
filed, must appear with his or her U.S. citizen or lawful permanent resident spouse. However, section
216.4(b)( 1) of Title 8, Code of Federal Regulations (8 CFR) permits the Service Center Director to waive
the interview if he or she is satisfied that the marriage was not entered for the purpose of evading the
immigration laws.

In a memorandum issued on January 30, 2006 entitled, "Delegation ofAuthorityfor 1-751, 'Petition to
Remove Conditions on Residence,'" Acting Associate Director of Domestic Operations, Michael Aytes,
authorized service centers to deny an 1-751 petition ifthe Service Center Director is satisfied that the
marriage was entered for the purpose of evading the immigration laws, without having to relocate the case
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to a field office for an interview. That guidance did not, however, address additional instances warranting
possible denial of an 1-751 petition. Specifically, the guidance did not address cases in which the CPR
has a final order of removal, is in removal proceedings, has filed multiple petitions, or failed to timely
file.

Statute and regulations allow for distinctly different treatment ofjointly filed and waiver request petitions.
Jointly filed petitions must be filed within the 90-day period immediately preceding the second
anniversary of the CPR's admission or adjustment to pennanent residence. USCIS may excuse an
untimely filing of a jointly filed petition only if it is accompanied by a reasonable explanation
demonstrating extenuating circumstances. See INA § 216(d)(2)(B). There is no specified filing period for
a waiver request petition.

3. Current Process

Currently, if a CPR is the subject of a final order of removal or is in pending removal proceedings, the
service center relocates the petition to a field office for an interview and adjudication. This is the case
with both jointly filed and waiver request petitions. This occurs even if the CPR appears clearly ineligible
based on infonnation available to the service center. Relocating unadjudicated 1-751 petitions from the
service centers to field offices often contributes to delays in removal proceedings, as Immigration Judges
(Us) must wait for USCIS to make a final detennination on the 1-751 petition before continuing with the
removal hearing. Multiple filings ofI-751 petitions by individuals in pending removal proceedings also
contribute to delays in the proceedings.

The filing period for jointly filed 1-751 petitions is within 90 days before the second anniversary ofthe
CPR's admission or adjustment. Any failure to file during this period is evaluated for good cause by an
Immigration Services Officer (ISO) at the service center. When a CPR does not submit an explanation
for the late filing, the ISO sends the CPR a request for evidence (RFE) requesting a reasonable
explanation for the late filing. The CPR's response is reviewed and, if it does not demonstrate good cause
for the late filing, the 1-751 petition is relocated to a field office.

4. Process Changes

The-fo.l..k>wing-sootioos previtieguidane~-pr-ecessehaRges-in-tfleadj-udie-ationeH-q5Ipetitions- where
the CPR is the subject of a final order of removal, is in pending removal proceedings, has unexcused
untimely filed petition, or is filing multiple petitions.

A. 1-751 petition filed by a CPR with a final order of removal

A CPR loses his or her status as a lawful pennanent resident if an Immigration Judge issues a final
administrative order of removal. See 8 C.F.R. § l.l(p), and 1001.1(p). Ifa CPR is the subject ofa final
order of removal, he or she no longer has a status for which to seek removal of the conditions because that
status has been tenninated. If an ISO detennines that a CPR is the subject of a final order of removal, the
ISO will deny any 1-751 filed by that CPR, regardless of whether it is ajointly filed or waiver request
petition. The denial notice must clearly indicate that the denial is based on a final order of removal (see
sample denial attached). The ISO will route the file to the ICE Office of Detention and Removal having
jurisdiction over the individual.
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B. 1-751 petition filed by a CPR currently in removal proceedings

USCIS has original jurisdiction over all pending 1-751 petitions. An IJ cannot review an 1-751 petition
pertaining to a CPR in proceedings unless USCIS has first adjudicated the petition on its merits. If a CPR
is in proceedings and USCIS has not yet adjudicated an 1-751 filed by that CPR, USCIS must first
adjudicate the petition. An 1-751 petition should not be held in abeyance or denied by a service center
solely because the CPR is in pending removal proceedings. If the IJ has administratively closed the
proceedings to await a decision by USCIS on the 1-751 petition, the ISO will expedite adjudication and
route the file through appropriate channels to the ICE Office of Chief Counsel having jurisdiction over the
proceedings.

An ISO can determine whether a CPR is in removal proceedings by reviewing the file for Form 1-862,
Notice to Appear (NTA), by checking the Executive Office for Immigration Review (EOIR) screen of the
Central Index System (CIS), or by checking the Interagency Boarder Inspection System (IBIS) or Enforce
Alien Removal Module (EARM). If the IJ has administratively closed the proceedings so that USCIS can
adjudicate an 1-751 petition, the EARM notes or the IJ decision should explain the reason and reference
an 1-751 petition pending with USCIS.

C. Evaluating Good Cause for Untimely Jointly Filed 1-751 Petitions

A jointly filed 1-751 petition must be filed within the 90-day period immediately preceding the second
anniversary of the CPR's admission or adjustment. A jointly filed 1-751 petition filed after the second
anniversary ofthe CPR's admission or adjustment may be considered only if the CPR is able to
demonstrate good cause and extenuating circumstances for the failure to timely file.

If a jointly filed 1-751 petition is not filed within the required period, the ISO must determine whether the
failure to file the petition was based on good cause and extenuating circumstances. The instructions to the
Form 1-751 clearly state that a CPR may file a petition untimely only if he or she includes a written
explanation for his or her failure to timely file and a request that USCIS excuse the late filing. When an
ISO encounters an untimely jointly filed 1-751 petition, the ISO will check for a written explanation of the
late filing. If the CPR did not submit a written explanation with the untimely filed petition, the ISO
cannot evaluate good cause and is to deny the petition without first sendin~anRFE. The denial notice
must-e-learly ind-icat-e- tnatthe -e-aseisdtm~- easoo-on an-uneKGl:l-Seduntimely -fiI ing(sample dettial
attached). The ISO will route the file to the appropriate unit for issuance of an NTA.

If the untimely jointly filed 1-751 petition is accompanied by a request to excuse the late filing, the ISO
will evaluate the explanation for good cause and extenuating circumstances. The law provides for broad
discretion as to what constitutes good cause and extenuating circumstances. Some examples of what
constitutes good cause and extenuating circumstances may include but are not limited to: hospitalization,
long term illness, death of a family member, the recent birth of a child (particularly ifthere were
complications), and a family member on active duty with the U.S. military.

D. Multiple Filings

There are no regulatory limitations on how many times a CPR may file an 1-751 petition. For example, a
CPR who initially files ajointly filed 1-751 petition may subsequently file an 1-751 waiver request
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petition. However, if an ISO encounters a subsequent 1-751 petition that is appears identical to a
previously denied petition, the ISO will defer to the previous decision and will review the new petition for
additional evidence that may overcome the previous basis for denial.*

a. Jointly filed 1-751 Petitions

[f an ISO encounters a jointly filed 1-751 petition subsequent to the denial for cause of a previous jointly
filed 1-751 petition, the ISO will first determine if the filing is timely. * If the subsequent filing is
untimely, which in most cases a jointly filed petition would be untimely, the ISO will review for good
cause and extenuating circumstances. If the ISO does not find good cause and extenuating circumstances,
the ISO will deny the 1-751 as untimely. If the subsequent filing is timely, and if the ISO finds good
cause and extenuating circumstances, the ISO will review the petition to determine if the applicant has
presented additional evidence different from the first petition. [fthere is no different or additional
evidence the ISO will issue a denial notice incorporating by reference the grounds of previous denial
(sample denial attached). [fthe subsequent filing contains additional or different evidence from the first
petition, and the ISO finds that the additional or different evidence does not establish the bona fides of the
marriage, the ISO will issue a denial notice stating why the evidence fails to establish the bona fides of
the marriage. If the 1-751 is denied, the ISO will route the file to the appropriate unit for issuance of an
NTA (ifthe CPR is not currently in removal proceedings).

b. Waiver Request 1-751 Petitions

If an ISO encounters a waiver request petition subsequent to the denial of a previous waiver request
petition based on the same ground (termination of a marriage entered in good faith, extreme hardship, or
battery or extreme cruelty), the ISO will review the new petition to determine if the applicant has
presented additional evidence different from the first petition.* If there is no additional evidence, the ISO
will issue a denial notice incorporating by reference the failure to establish eligibility for the requested
waiver in the first petition (sample denial attached). If the subsequent filing contains additional evidence
from the first petition, and the ISO finds that the additional or different evidence fails to establish the
bona fides of the marriage and/or eligibility for the requested waiver, the ISO will issue a denial notice
stating why the evidence fails to establish the bona fides of the eligibility for the waiver. If the 1-751 is
denied, the ISO will route the.file to the appropriate unit for issuance of an NTA (if the CPR is not
currently inremovalproceedingsj...

If a waiver request 1-751 petition filed subsequently to a previously denied waiver request petition is
based on a different ground than the previous petition, the ISO will evaluate the new petition separately
from the previous denial. Similarly, if a waiver request petition follows the denial of a jointly filed
petition, or a jointly filed petition follows the denial of a waiver request petition, the ISO will evaluate the
new petition separately from the previous denial.*

NOTE:

The ISO should request all prior related filings pertaining to the case before making a final decision.
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E. Possible Fraud Vetting

ISOs should be aware that cases in the categories identified above (cases involving final orders, pending
removal proceedings, unexcused untimely filings, or successive or multiple filings) may be more likely to
exhibit fraud indicators. Such cases should be thoroughly checked against all relevant systems and vetted
for possible fraud in accordance with established procedures.

If petitions cannot be adjudicated at the service center level, and it involves fraud, the ISO will relocate
the petition to a field office for interview and final adjudication. The ISO should complete any other
adjudicative actions, such as an RFE, prior to referring the petition to the field office.

5. Adjudicator's Field Manual Update:

The AFM is revised to add Chapter 25.1(g)(6) and 25.1(h)(4) and Appendix XXXX

25.1 Immigration Marriage Fraud Amendments of 1986.

* * *

(9) Adjudication of the Joint Petition

* * *

(6) Adjudication of Form 1-751 J Petition to Remove Conditions on Residence
Conditions, Where the CPR Has a Final Order of Removal, Is in Removal
Proceedings. or Has Filed an Unexcused Untimely Petition or Multiple Petitions.
[Chapter added on (date memo signed)]

When adjudicating a Form 1-751 filed by a conditional permanent resident (CPR), who is the
subject of a final order of removal, is in removal proceedings, has filed untime-Iy,.or has filed·
multiple petitions, the ISO must follow the steps below:

A. 1-751 petitions filed by CPR with a Final Order of Removal

If the ISO Then the ISO
confirms a final order of removal in the file will deny any 1-751 petition, jointly filed or

hardship waiver filed, clearly indicating
why, and route the file through the chain of
command to ICE Office of Detention and
Removal having jurisdiction over the CPR
(see denial sample attached to this memo)
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B. 1-751 petitions filed by CPR currently in Removal Proceedings

If the ISO Then the ISO
confmns a Form 1-862, Notice to Appear Will adjudicate the 1-751 petition first
(NTA) in the file through EOIR, CIS, IBIS, based on the merits, and route the file
andEARM through the chain of command to the ICE

Office of Chief Counsel having jurisdiction
over the proceedings.

C. Evaluating Good Cause for Unexcused Untimely Jointly Filed 1-751 Petitions

If the ISO
confirms that the jointly filed 1-751 petition
is not filed within 90 day period before the
second anniversary of the CPR's lawful
admission or adjustment for permanent
resident.

Then the ISO
will review the late filing for a written
explanation for good cause and extenuating
circumstance.

If the CPR does not submit a written
explanation and a request to excuse the late
filing, the ISO will deny the case, clearly
indicating untimely filing (see denial
sample attached to this memo),
The ISO will route the file to the
appropriate unit for issuance of a NTA.

If the CPR does submit a written
explanation-anda.requestto excuse the late ...
filing, the ISO will evaluate the explanation
for good cause and extenuating
circumstances and make a final
determination on accepting the untimely
jointly filed petition.

Note
In evaluating good cause and extenuating circumstances, the ISO will refer to
memo entitled Adjudication of Form 1-751, Petition to Remove Conditions on
Residence, Where the CPR Has a Final Order of Removal, Is in Removal
Proceedings or Has Filed an Unexcused Untimely Petition or Multiple Petitions.
See Appendix XXXX;
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D. Multiple Filings

Jointly Filed 1-751 petitions

If the ISO
encounters a jointly filed petition submitted
subsequent to the denial for cause.

Then the ISO
will review the petition to determine if the
petition was filed timely.

If the subsequent filing is timely, the ISO
will review the petition to determine if the
additional evidence is sufficient to
overcome the reasons for the prior denial

If the CPR does not submit any additional
evidence, the ISO will deny the second
petition incorporating by reference the
reasons for the denial of the first petition
(see denial sample attached) and will route
the file to the appropriate unit for issuance
of an NTA addressing both decisions and
place the CPR in removal proceedings (if
the CPR is not currently in removal
proceedings)

If the CPR does submit additional evidence
and the adjudicator finds the evidence
sufficient to establish eligibility for
removal of conditions, the ISO will
approve the petition.

....

If the subsequent filing is untimely, which
in most case it would be, the ISO will
review for good cause and extenuating
circumstances.

If the CPR does not submit a written
explanation for good cause and extenuating
circumstances, the ISO will deny the
petition as untimely.

If the CPR does submit a written
explanation for good cause and extenuating
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circumstances and submits additional
evidence sufficient to establish eligibility
for removal of conditions, the ISO will
approve the petition.

Appendix 22-xx Form-751 Adjudication Steps for USCIS Immigration Services
Officers (ISOs) Appendix added [date memo signed; AD09-48]

1-751 Hardship waiver request petition

If the SC ISO
encounters a hardship waiver petition
submitted subsequent to the denial of the
previous hardship waiver based on the
same ground.

Then the SC ISO
will review the new petition to determine if
the applicant has presented additional
evidence sufficient to overcome the prior
denial.

If the CPR does submit additional evidence
sufficient to establish eligibility for
removal of conditions, the ISO will
approve the petition.

If the CPR does not submit additional
evidence, the ISO will deny the second
petition incorporating by reference the
reasoning for the denial of the first petition
(see denial sample attached) and will route
the file to the appropriate unit for issuance
of an NTA addressing both decisions and
place the CPR in removal proceedings (if

. . the CPRis not already inremoval ..
proceedings)

AFMTransmittal Memoranda Revisions. The AFM Transmittal Memoranda button is revised
by adding new entries, in numerical order, to read:

AD09-48 Chapters: This memorandum
[dated memo signed] • 25.1 (h)(4) revises AFM 25.1 to add

• 25.1 (g)(6) Chapter 25.1 (g)(6) and
Appendix 22-XX 25.1 (h)(4) and provide

guidance on "Adjudication
of Form 1-751, Petition to
Remove Conditions on
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Residence, Where the
CPR has a Final Order of
Removal, Is in Removal
Proceedings or Has Filed
an Unexcused Untimely
Petition or Multiple
Petitions".

6. Use

This memorandum is intended solely for the training and guidance of uscrs personnel in
performing their duties relative to the adjudication of applications. It is not intended to, does not,
and may not be relied upon to create any right or benefit, substantive or procedural, enforceable
at law or by any individual or other party in removal proceedings, in litigation with the United
States, or in any other form or manner.

7. Contact

Any questions regarding the memorandum should be directed through appropriate supervisory
channels to Felicia Cameron, Program Manager, Office of Service Center Operations or to the
Office ofField Operations' mailbox "OFO AOS & Legalization."

Distribution List:
Service Center Directors
Regional Directors
District Directors
Field Office Directors
National Benefits Center Director
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Office ofAdjudications

u.s. Department of Homeland Security
Office address:

Date:

Name of applicant! petitioner
Address:
City, State, zip code

Dear Ms/ Mr.:

File No.: A

The record shows that you were granted the status ofa conditional permanent resident on , as
the spouse of , a citizen of the United States. Your record also shows that your status was terminated
upon entry of a final administrative order ofexclusion, deportation, or removal pursuant to 8 CFR, Section 1.1
(p), which states in part:

The term lawfully admitted for permanent residence means the status having been lawfully accorded to the
privilege of residing permanently in the United States as an immigrant in accordance with the immigration
laws, such status not having changed. Such status terminated upon entry of a final administrative order of
exclusion, deportation, or removal.

A final order of removal was issued to you on . As of that date, your conditional permanent
residence was terminated and thus you do not have a basis from which to seek removal of the conditions on your
permanent residence. Accordingly, your petition is hereby denied.

Sincerely,

Name of District Director/ FOD

cc: name of arty

Prepared by: name of ISO
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Office ofAdjudications

u.s. Department of Homeland Security
Office address:

Date:

Name of applicant! petitioner
Address:
City, State, zip code

Dear Msi Mr.:

File No.: A

The record shows that you were granted conditional permanent resident (CPR) status on ,as
the spouse of ,a citizen of the United States or a lawful permanent resident. On ,you
filed a hardship waiver request Form 1-751, Petition to Remove the Conditions on Residence, required by Section
216(cX4) of the Immigration and Nationality Act (the Act). That petition was denied based on (failure to establish
good faith, failure to establish that you were a battered spouse, failure to establish extreme hardship, or failure to
establish that you were divorced).

Section 216(cX4) ofthe Act states in part as follows:

Hardship Waiver. - "The Attorney General, in the Attorney General's discretion, may remove the conditional
basis of the permanent resident status for an alien who fails to meet the requirements of paragraph (1) if the alien
demonstrates that-

(A) extreme hardship will result if such alien is removed,
(B) the qualifying marriage was entered into in good faith by the alien spouse, but the qualifying marriage

has been terminated (other than through the death of the spouse) and the alien was not at fault in failing
to meet the requirements of paragraph (I), or

(C) the qualifying marriage was entered into good faith by the alien spouse and during the marriage the
alien spouse or child was battered by his or her spouse or citizen or permanent resident parent and the
alien was not at fault in failing to meet the requirements in paragraph (I)

On , you filed another waiver petition, Form 1-751 on the same ground as your first waiver petition.
United States Citizenship and Immigration Services (USCIS) hasreviewed the newly filed waiver petition and the
supporting evidenoo-submitted with-thenew petttion-.You- failedto-sttbmit adclitionalevideneedifferent-from
your first filing. Therefore, incorporating by reference the reasoning contained in the denial decision dated
__ your waiver petition is hereby denied.

In accordance with section 216(b)(2) of the Act, your status as a lawful permanent resident was terminated as of
(date of first decision).
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You were placed in removal proceedings in accordance with 8 C.F.R. 216.4(d)(2) where you may continue to
request review of the USCIS decision denying your petition.

Sincerely,

Name of Director/ FOD

cc: name ofatty

Prepared by: name of ISO
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Office ofAdjudications

U.S. Department of Homeland Security
Office address:

Date:

Name of applicant! petitioner
Address:
City, State, zip code

Dear Ms/ Mr.:

File No.: A

The record shows that you were granted conditional permanent resident (CPR) status on ,as
the spouse of , a citizen of the United States or a lawful permanent resident. On , you
and your spouse/ stepparent jointly filed Form 1-751, Petition to Remove the Conditions on Residence,
required by Section 216(b) of the Immigration and Nationality Act (the Act). That petition was denied on
_____based on failure to establish the bona fides of marriage.

Section 216(bXl) of the Act states in part as follows:

Tennination of status if finding that qualifying marriage improper. -

(1) In General. - In the case of an alien with permanent resident status on a conditional basis under
subsection (a), if the Attorney General determines, before the second anniversary of the alien's obtaining
the status of lawful admission for permanent residence-

(A) the qualifying marriage-

(i) was entered into for the purpose of procuring an alien's admission as an immigrant, or
(ii) has been judicially annulled or terminated, other than through the death of a spouse; or

(B) a fee or other consideration Was given (other than a fee or other consideration to an attorney
for as-s-istanre-in preparatienofa lawtUlpetitien)fof the-Iiling-of a petition- ooder section204(a)...

the Attorney General shall notify the parties involved and, subject to paragraph (2), shall terminate the
permanent resident status of the alien (or aliens) involved as of the date of the detennination.

On , you and your petitioning spouse/ stepparent jointly filed a second Form 1-751. United States
Citizenship and Immigration Services (USClS) has reviewed the newly filed petition and the evidence submitted
therewith. In this second 1-751 filing you have failed to submit any additional evidence different from your first
filing. Therefore, incorporating by reference the reasoning contained in the denial ofyour first Form 1-751, this
second filing is hereby denied.

In accordance with section 216(b)(2) of the Act, your status as a lawful pennanent resident was terminated as of
(date of first decision).
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In accordance with section 216(b)(2) of the Act, you were placed in removal proceedings where you may
continue to request review of the USCIS decision denying your petition.

Sincerely,

Name of Director/ FOD

cc: name of atty

Prepared by: name of ISO
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Office ofAdjudications

U.S. Department of Homeland Security
Office address:

Date:

Name of applicant! petitioner
Address:
City, State, zip code

Dear Ms/ Mr.:

File No.: A

The record shows that you were granted conditional permanent resident (CPR) status on , as
the spouse/ stepchild of , a citizen of the United States or a Lawful Permanent Resident (LPR). You
were required to file Form 1-751, Petition to Remove the Conditions on Residence no later than . You
filed your Form 1-751 on . You failed to timely file Form 1-751 as was required by Section 216(d)(2) of
the Immigration and Nationality Act (the Act), which states in part:

(2) Period of filing petition.

(A) 90-day period before the second anniversary. The petition must be filed during the 90-day period
before the second anniversary of the alien's obtaining the status oflawful admission for permanent
residence.

And

(B) [Date] petitions for good cause. Such a petition may be considered if filed after such date, but only if
the alien establishes to the satisfaction of the Attorney General good cause and extenuating circumstances
for failure to file the petition during the period described in subparagraph (A).

Section 216(c) ofthe Immigration and Nationality Act (the Act) states in part as follows:

(2) Termination of permanent resident status for failure to file petition or have personal interview. -

(A)ln General. - IntOO case ofan alien with permanent resident status on a conditional basis under
subsection(a},if~.---

(i) no petition is filed with respect to the alien in accordance with the provisions of paragraph (lXA)...

the Attorney General shall terminate the permanent resident status of the alien as of the second
anniversary of the alien's lawful admission for permanent residence.

You have failed to comply with your obligation to file Form 1-751 pursuant to section 216(d)(2) of the Act.
Furthermore, you have failed to establish good cause or extenuating circumstances to excuse the late filing of
your petition. Therefore, in accordance with section 216(c)(2) of the Act, your status as a lawful permanent
resident is terminated as of (the second anniversary of alien's lawful admission or adjustment for permanent
resident).
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In accordance with section 216(cX2XB) of the Act, you may request a review of this determination while in
removal proceedings. f you choose so, you may be represented in such proceeding, at no expense to the
government, by an attorney or other individual authorized and qualified to represent persons before the Executive
Office of Immigration Review (EOIR). Your attorney or authorized and qualified person may assist you in the
preparation of your request for review and hearing, and may examine the evidence you wish to consider during
the hearing.

Sincerely,

Name of District Director/ FOD

cc: name of arty

Prepared by: name of ISO

2
AILA InfoNet Doc. No. 09110667. (Posted 11/06/09)




