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STATEMENT OF INTEREST 

 The American Immigration Lawyers Association (AILA)is a non-

partisan, nonprofit national association of more than 15,000 attorneys and 

law professors who practice and teach immigration law. AILA members 

represent U.S. families, businesses, foreign students, entertainers, 

athletes, asylum seekers, applicants for immigrant visas, and people in 

removal proceedings, often pro bono, as well as providing continuing legal 

education, professional services, and information to a wide variety of 

audiences. AILA has participated as amicus curiae in numerous cases 

before the U.S. Courts of Appeal and the U.S. Supreme Court. As amicus 

curiae in this case, AILA hopes to provide the regulatory foundation for an 

Immigration Judge(IJ)’s use of administrative closure as an important 

docket management tool. Pursuant to Fed. R. App. P. 29(a)(4), AILA 

states that it is not a corporation, no party counsel authored any part of 

the brief, and no person or entity other than AILA contributed money to 

prepare or file it. Petitioner consents to the filing of this amicus brief; 

respondent opposes. 
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SUMMARY OF ARGUMENT 

 A person who entered the U.S. without inspection is, with limited 

exceptions, unable to adjust her status to that of a lawful permanent 

resident while remaining in the U.S. 8 U.S.C. §1255(a). Instead, she must 

proceed abroad and apply for an immigrant visa in order to return to the 

U.S. as a lawful permanent resident. 8 U.S.C. §1201(a)(1). 

 For individuals who have accumulated certain periods of unlawful 

presence in the U.S. prior to their departure, however, the immigration 

laws impose a three- or ten-year bar to return. 8 U.S.C. §1182(a)(9)(B)(i). 

Those temporal bars can be pardoned if a waiver under 8 U.S.C. 

§1182(a)(9)(B)(v) is granted by United States Citizenship and 

Immigration Services (USCIS), based upon a demonstration of extreme 

hardship to a limited class of family members with lawful status.  

 In some cases, a provisional waiver of inadmissibility can be 

adjudicated by USCIS in advance of a visa applicant’s departure to attend 

her consular interview. 8 C.F.R. §212.7(e). For those foreign nationals in 

removal proceedings, however, a stateside waiver of inadmissibility can 
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only be submitted during a period of administrative closure. 8 C.F.R. 

§212.7(e)(4)(iii). Proceedings do not need to remain administratively 

closed throughout the pendency of the waiver adjudication; it is sufficient 

if proceedings are administratively closed on the day of filing and no 

longer. Id.  

 For several years after the creation of the stateside waiver in 2013, 

many people in removal proceedings successfully moved for administrative 

closure to file for the waiver, then proceeded abroad to receive their 

immigrant visas. The process saved IJs considerable resources, as the 

successful visa applicants were removed from their dockets without the 

time and expense of continued removal proceedings, including potentially 

lengthy relief hearings.  

 In 2018, Attorney General (AG) Sessions issued a precedential 

decision holding that an IJ does not have the general authority, under 8 

C.F.R. §1003.10(b), to administratively close a case. Matter of Castro-Tum, 

27 I&N Dec. 271 (A.G. 2018). The AG held that an IJ may only 

administratively close a case when authorized to do so by a specific 
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regulation or judicially-approved settlement. Id. at 282-92. This Court has 

affirmed Castro-Tum, agreeing that §1003.10(b) does not give an IJ “the 

general authority to suspend indefinitely immigration proceedings by 

administrative closure.” Hernandez-Serrano v. Barr, 981 F.3d 459, 466 (6th 

Cir. 2020) (quoting Castro-Tum, 27 I&N Dec. at 272). 

 Amicus does not challenge here the broad holding of Castro-Tum and 

Hernandez-Serrano—that no regulation delegates to an IJ the authority to 

indefinitely suspend action on a removal proceeding, in violation of her 

duty to process cases in a timely manner. Amicus, instead, makes the 

narrower point that there is a regulation, left unexamined by Castro-Tum, 

that does grant an IJ the more limited power to grant a finite, brief period 

of administrative closure, where such period of limited closure upholds 

the IJ’s regulatory mandate to process cases in a timely manner. That 

regulation is 8 C.F.R. §1240.6, which allows the IJ to “grant a reasonable 

adjournment either at . . . her own instance or, for good cause shown, 

upon application by the respondent or [DHS].” It is this regulation that is 

at least one source of authority for the IJ to use when granting a brief 
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administrative closure for the purpose of allowing a respondent to file an 

unlawful presence waiver, the approval of which will generally expedite 

the completion of the deportation case. 

ARGUMENT 

I. The AG held that an IJ does “not have the general authority to 
suspend indefinitely immigration proceedings by administrative 
closure,” but a limited period of administrative closure for 
purposes of filing an unlawful presence waiver would not 
suspend a case indefinitely 

 In Castro-Tum, the AG was concerned with the use of administrative 

closure to indefinitely suspend removal proceedings. He began by stating his 

conclusion—“that IJs and the Board do not have the general authority to 

suspend indefinitely immigration proceedings by administrative closure.” 

27 I&N Dec. at 271. His subsequent analysis was informed by this 

introduction, clarifying that his use of the term, “administrative closure,” 

meant the indefinite suspension of a case.  

 At the beginning of his analysis, the AG noted that even though 

administrative closure was frequently called a “temporary suspension,” he 

found that it was “effectively permanent in most instances.” Id. The reason 
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for this quasi-permanent suspension was, in his opinion, due to the fact 

that the IJ was at the mercy of the parties, who held the discretionary 

power to move for re-calendaring once a case was closed. As the AG 

commented, absent a party moving to re-calendar, “the case remains 

indefinitely suspended without a final resolution.” Id. at 271-72.1 In the 

AG’s view, a non-citizen rarely had any desire or motivation to re-calendar 

a case. Id. at 272. He noted that since 1980, IJs had re-calendared less than 

a third of cases that were administratively closed. Id. at 272.  

 Reviewing administrative closure’s history, the AG confirmed that he 

was concerned with the use of the practice to indefinitely suspend 

proceedings. He noted that despite the lack of any explicit statutory or 

regulatory authority, IJs had “employed the practice to halt immigration 

proceedings indefinitely since at least the early 1980s.” Id. at 273. He 

reviewed agency policy memoranda that encouraged the use of 

                                                
1 See also id. at 291 (“IJs and the Board halt proceedings indefinitely, cease 
tracking the proceedings, and allow proceedings to resume only if the 
party seeking recalendaring satisfies the burden of demonstrating a good 
reason to resume proceedings.”). 
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administrative closure not to speed up the adjudication of cases, but to 

remove them from active dockets indefinitely as a means of conserving 

agency resources. Id. at 274-75.  

 Reviewing regulations for a possible source of IJ authority, the AG 

looked at 8 C.F.R. §1003.10(b). He recognized the regulation’s directive 

that IJs could “exercise their independent judgment and discretion and . . . 

take any action consistent with their authorities under the [Immigration 

and Nationality] Act and regulations that is appropriate and necessary for 

the disposition of such cases.” Id. However, he reasoned that the phrase 

did not exist in a vacuum and had to be read in combination with the 

additional mandate that IJs must “seek to resolve the questions before 

them in a timely . . . manner.” Id. at 283. While recognizing that the “any 

action” clause gave IJs considerable latitude, it did not include the power 

to “indefinitely suspend the adjudication” of cases. Id. The AG concluded 

that “[g]rants of general authority to take measures “appropriate and 

necessary for the disposition of such cases” would not ordinarily include 

the authority to suspend such cases indefinitely.” Id. at 284. Confirming 
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that he was concerned with the lack of regulatory authority to suspend 

cases indefinitely, the AG wrote that “[a]dministrative closure . . . is the 

antithesis of a final disposition,” in direct conflict with the requirement 

that an IJ must resolve matters “in a timely fashion.” Id.  

 Casting about further for a regulation that might give an IJ the 

authority to indefinitely suspend a case, the AG considered 8 C.F.R. 

§1240.1(c), which permits an IJ to “otherwise regulate the course of the 

hearing.” Id. The AG cabined that phrase to procedural details around “the 

presentation of argument and evidence,” finding that it did “not entail an 

authority to grant an indefinite suspension.” Id.  

 The AG then compared his understanding of administrative closure 

(indefinite suspension) with other powers of an IJ that have a clearer 

grounding in the regulations. Id. at 287. He noted that an IJ has the power 

to continue or adjourn a case, citing 8 C.F.R. §1003.29 and 8 C.F.R. 

§1240.6. Id. He defined a continuance as “temporarily defer[ring ] a case 

for a fixed period of time while it remains on the active docket.” Id. He did 

not define an adjournment, but reasoned that “if general regulatory 
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provisions already gave IJs the implicit power to suspend cases indefinitely 

through administrative closure, those same general authorizations would 

surely empower IJs to suspend cases for finite periods through 

continuances,” making the continuance regulation unnecessary. Id. at 287-

88.  

 Finally, the AG reasoned that interpreting the general regulatory 

powers of an IJ to implicitly include the power to indefinitely suspend a 

case “would conflict with the policies underlying the INA and its 

implementing regulations.” Id. He noted the regulatory requirement for an 

IJ to resolve issues in an expeditious manner, id. (citing 8 C.F.R. §1003.12 

and 8 C.F.R. §1003.10(b)), as well as the long-standing understanding 

that IJs should bring litigation to a conclusion as quickly as is consistent 

with due process. Id.  

 In sum, the AG in Castro-Tum held that an IJ does not have the 

authority to indefinitely suspend a case through administrative closure. That 

holding is not being challenged in this brief. Instead, this brief argues for a 

regulatory power not addressed by Castro-Tum, to wit: the power to grant a 
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brief, finite suspension or adjournment of proceedings, with a return to 

the active docket guaranteed by a pre-scheduled motion for re-calendaring. 

Unlike in Castro-Tum, the decision to grant the motion for for re-

calendaring would be a strictly ministerial, non-discretionary action by the 

IJ. She would have no power to deny a motion for re-calendaring because 

to do so would convert the brief, finite period of administrative closure 

into an indefinite suspension of removal proceedings, which Castro-Tum 

clearly prohibits. 

II. The IJ’s authority to grant a brief, finite period of administrative 
closure is grounded in her regulatory adjournment power at 8 
C.F.R. §1240.6 

 Even if Castro-Tum does not expressly prohibit the granting of a brief, 

finite period of administrative closure, the AG’s analysis makes clear that 

for any alleged IJ power there must be a clear grant of such authority in the 

statute, regulations, or judicial settlements. 27 I&N Dec. at 273. By 

process of elimination, it is evident that the power for the IJ to remove a 

case from the active docket for a brief, fixed period of time is found at 8 

C.F.R. §1240.6, which states that she “may grant a reasonable 
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adjournment either at . . . her own instance or, for good cause shown, 

upon application by the respondent or [DHS].” 

A. After Castro-Tum, IJs still routinely remove cases from 
their active dockets for finite periods of limited duration 
when they reserve cancellation decisions 

 One begins the analysis with a recognition that even after Castro-

Tum, IJs still use administrative closure. Rather than the indefinite 

suspension at issue in the AG’s critique, however, IJs use the type of 

administrative closure discussed here—temporary suspensions guaranteed 

to return to the active docket.  

 IJs routinely adjudicate applications for cancellation of removal 

under 8 U.S.C. §1229b(b), a form of relief from removal that has an 

annual limit of 4,000 grants. 8 U.S.C. §1229b(e)(1). When the cap is 

reached before the end of the fiscal year, an IJ will continue to conduct 

hearings, but in cases where she is inclined to grant, but cannot due to the 

cap, she is instructed to “reserve” her decision until there is room under 

the cap in a subsequent fiscal year. Operating Policies and Procedures 

Memorandum (OPPM) 17-04: Applications for Cancellation of Removal [ . . . ] that 
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are Subject to the Cap, Executive Office for Immigration Review (EOIR) 

(December 20, 2017), at 2-3.2 

 Reserved decisions are taken off the Court’s active docket, with no 

future hearing dates. In fact, IJs are specifically instructed not to 

“reschedule a case for the purpose of issuing a decision once a number 

becomes available for that case.” Id. at 4. While EOIR guidelines regarding 

reserved cancellation decisions were issued several months prior to Castro-

Tum, they have not been rescinded and continue to be adhered to by IJs. 

Indeed, undersigned counsel has had several clients for whom the IJ 

reserved cancellation grants after Castro-Tum. In such cases, the EOIR on-

line information system shows their cases to be “pending” but with no 

future hearings. For example, here is the on-line information for a person 

with a reserved cancellation decision where the merits hearing was held 

October 25, 2019: 

                                                
2 Attached in the Addendum. 
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 The case bears the tell-tale marks of administrative closure—it is still 

pending but with no future hearing date scheduled. As the AG noted in 

Castro-Tum, the effect of an administrative closure order is to “remove a 

case from an IJ’s active calendar.” 27 I&N Dec. at 271 (quoting Matter of 

Avetisyan, 25 I&N Dec. 688, 692 (BIA 2012)); see also Aguirre v. Holder, 728 

F.3d 48, 53 (1st Cir. 2013) (holding that “the administrative closure of . . . 

proceedings did not alter their status as “pending”); Arca-Pineda v. Att’y 

Gen., 527 F.3d 101, 104-05 (3rd Cir. 2008) (noting that “immigration 
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proceedings did not end upon administrative closure, and instead . . . were 

merely removed from the IJ’s calendar”).  

 Further support for the fact that reserved cancellation decisions are 

administratively closed comes from the Chief IJ’s instructions to 

Immigration Court administrators to “establish a tracking system for 

reserved decisions in their courts so that when [they are] notified that 

numbers are available, the correct decisions are ready to be issued.” OPPM 

17-04, at 5. There would be no need for a separate tracking system if cases 

remained on an active docket. The need for a separate tracking system only 

arises because, as a general rule, Immigration Courts ordinarily don’t track 

administratively closed cases. As the AG noted, “[b]ecause [an 

administratively closed] case comes off the active docket, the IJ no longer 

tracks it.” Castro-Tum, 27 I&N Dec. at 272; see also id. at 291 (noting that 

when IJs administratively close proceedings, they “cease tracking the 

proceedings”). 

 Final confirmation that reserved cancellation decisions are 

administratively closed comes from the fact that they are explicitly subject 
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to re-calendaring. As the Chief IJ noted, if the Department finds 

derogatory criminal history regarding a cancellation applicant after a 

decision is reserved, but prior to a final grant, it “will decide whether to 

file a motion to recalendar and, if so, will file the motion as usual with the 

court.” OPPM 17-04, at 6. The fact that a case with a reserved cancellation 

decision is subject to possible re-calendaring is presumptive evidence that 

the case is administratively closed rather than on the active calendar.  

B. If IJs are granting finite periods of administrative closure 
after Castro-Tum, they must be doing so pursuant to an 
express grant of authority in the regulations 

 In Castro-Tum, the AG held that “IJs . . . may only administratively 

close a case where a previous regulation or a previous judicially approved 

settlement expressly authorizes such an action.” 27 I&N Dec. at 271. As 

noted above, however, IJs after Castro-Tum continue to use administrative 

closure as a method for removing reserved cancellation decisions from 

their active dockets. IJs are bound by the decisions of the AG. 8 C.F.R. 

§1003.1(g)(1). Accordingly, IJs must have concluded that Castro-Tum, with 

its prohibition against indefinite suspension of removal proceedings via 
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administrative closure, does not apply to finite periods of administrative 

closure in which a return to the active docket is guaranteed.  

 But even if Castro-Tum does not expressly prohibit the use of short-

term administrative closure to take certain cancellation cases off the active 

docket, the AG’s analysis still makes clear that for any alleged IJ power 

there must be a clear grant of such authority in the statute, regulations, or 

judicial settlements. 27 I&N Dec. at 273. There being no explicit statutory 

or judicial settlement authority to grant short-term administrative closure 

in cancellation cases, an IJ’s authority for such action must lie in the 

regulations.3  

                                                
3 Amicus agrees with the Petitioner’s argument that the USCIS regulation, 
8 C.F.R. §212.7(e)(4)(iii), is tantamount to a regulation issued by the AG 
or tantamount to a settlement with the AG as a party. Its argument 
regarding 8 C.F.R. §1240.6 is to be construed as a complementary source 
of an IJ’s authority to grant limited, finite periods of administrative 
closure.  
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C. By process of elimination, the regulation giving the IJ 
power to grant a reasonable adjournment, 8 C.F.R. 
§1240.6, must authorize the use of short-term periods of 
administrative closure 

 The IJ’s adjournment authority, at 8 C.F.R. §1240.6, is the most 

logical source for her ability to temporarily remove a case from her active 

docket, knowing that it is guaranteed to return. The regulation, with its 

explicit reference to a power to pause proceedings, has the specificity 

lacking in 8 C.F.R. §§1003.10(b) and 1240.1(c). And it is slightly broader 

than her power to grant a continuance, under 8 C.F.R. §1003.29, which is 

one type of adjournment, defined as a deferral but in which a case remains 

on the active docket.  

1. The regulations analyzed by the AG in Castro-Tum, 8 
C.F.R. §§1003.10(b) and 1240.1(c), lack the requisite 
clarity 

 In Castro-Tum, the AG considered both 8 C.F.R. §1003.10(b) and 8 

C.F.R. §1240.1(c) as possible sources of authority for an IJ to “indefinitely 

suspend the adjudication” of removal proceedings. 27 I&N Dec. at 282-84. 

He found both lacking because a power to suspend proceedings 

indefinitely conflicted with other regulatory requirements to complete 

AILA Doc. No. 21040932. (Posted 4/9/21)



 
20-3957 
Page 18 

proceedings in a timely manner, id., and because they lacked the explicit 

language found in those regulations governing administrative closure for 

certain, well-defined categories of respondents. Id. at 275-77.  

 One might argue that 8 C.F.R. §1003.10(b) and 8 C.F.R. §1240.1(c) 

don’t conflict with the requirement for an IJ to adjudicate cases in a timely 

manner to the extent that they authorize temporary, rather than indefinite, 

suspension of cases via administrative closure. However, they would still 

both suffer from the second infirmity in that they don’t specifically 

mention a power to suspend, even briefly. Section 1003.10(b) talks 

broadly of a power to “take any action,” but such action must still be 

“consistent with their authorities under the . . . regulations.” Likewise, 8 

C.F.R. §1240.1(c) speaks generally of a broad power to “otherwise 

regulated the course of the hearing,” but the AG has limited that phrase to 

procedural details around “the presentation of argument and evidence,” 

and unrelated to any power to suspend proceedings. Id. at 284.  
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2. The regulation governing continuances, at 8 C.F.R. 
§1003.29, is too narrow, as continued cases remain 
on the active docket 

 The regulation which gives the IJ her authority to grant a motion to 

continue has the express authorization lacking in 8 C.F.R. §1003.10(b) 

and 8 C.F.R. §1240.1(c) in that it allows her to suspend the adjudication 

of a case. That regulation, 8 C.F.R. §1003.29, provides that an IJ “may 

grant a motion for continuance for good cause shown.” As noted by the 

AG, a continuance is “the docket-management device that most resembles 

administrative closure.” Id. at 287. The AG defined a continuance as an 

action that “temporarily defers a case for a fixed period of time while it 

remains on the docket.” Id.  

 Any regulatory authority for short-term, finite administrative closure 

must have three attributes. It must: (1) clearly give the IJ the power to 

suspend a case; (2) the period of deferral must be finite and limited; and 

(3) the period of suspension must coincide with a removal from the 

Court’s active docket. The regulation governing continuances meets the 

first two requirements but fails with respect to the third.  
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 First, as understood by the AG, a continuance “defers a case.” Id. A 

deferral is synonymous with a suspension, postponement, extension, 

delay, or adjournment. See, e.g., 

https://www.thesaurus.com/browse/defer. Therefore, like a short-term 

administrative closure, a continuance suspends the processing of a 

removal proceeding.  

 Second, a continuance is finite and brief, as its period of deferral or 

suspension is temporary and “for a fixed period of time.” Castro-Tum, 27 

I&N Dec. at 287. This is in contrast to the type of administrative closure at 

issue in Castro-Tum, which the AG defined as an indefinite suspension of 

proceedings. Id. at 271 (“IJs . . . do not have the general authority to 

suspend indefinitely immigration proceedings by administrative closure”); 

id. at 271-72 (absent the granting of a motion to re-calendar, an 

administratively closed case remains “indefinitely suspended”); id. at 273 

(IJs had “employed the practice to halt immigration proceedings 

indefinitely”); id. at 283 (existing regulations did not not include the 

power to “indefinitely suspend the adjudication” of cases); id. at 284 
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(“[g]rants of general authority to take measures “appropriate and 

necessary for the disposition of such cases” would not ordinarily include 

the authority to suspend such cases indefinitely”); id. at 284 (finding that 

8 C.F.R. §1240.1(c) did “not entail an authority to grant an indefinite 

suspension”); id. at 287-88 (rejecting the idea that the regulations give “IJs 

the implicit power to suspend cases indefinitely through administrative 

closure”); id. at 291 (“IJs . . . halt proceedings indefinitely” when granting 

administrative closure). The finite nature of a continuance fits with the 

argument that a brief, finite suspension of proceedings is permitted.  

 Third, however, a case that has been continued remains on the 

Court’s active docket as opposed to administrative closure, no matter how 

brief or finite, which removes a case from the Court’s active docket. Id. at 

287 (a continuance “temporarily defers a case for a fixed period of time 

while it remains on the docket”); compare with id. at 271 (“IJs . . . have 

increasingly ordered administrative closure to remove a large number of 

cases from their dockets”); id. at 272 (with administrative closure, “the 

case comes off the active docket”); id. at 274 (“[a]dministrative closure . . . 
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remove[s] a case from the court’s active docket”) (quoting OPPM 13-01); 

id. at 292 (calling for the return of administratively closed cases to the 

active docket); Avetisyan, 25 I&N Dec. 688 at 692 (administrative closure 

“remove[s] a case from an IJ’s active calendar”). Because the power to 

continue, under 8 C.F.R. §1003.29, does not include the authority to 

remove a case from the active docket, it cannot be the regulatory source 

for the IJ to temporarily administratively close proceedings. The authority 

for that type of temporary deferment must be found elsewhere.  

3. The power to adjourn, under 8 C.F.R. §1240.6, is 
broader than the power to continue, under 8 C.F.R. 
§1003.29 

 The authority for the type of temporary deferment used by IJs 

currently to reserve cancellation decisions, and which can also be used to 

briefly administratively close proceedings to allow for the filing of an 

unlawful presence waiver under 8 C.F.R. §212.7(e)(4)(iii), must be 

grounded in 8 C.F.R. §1240.6, which allows the IJ to “grant a reasonable 

adjournment either at . . . her own instance or, for good cause shown, 

upon application by the respondent or [DHS].”  
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 The authority to grant an adjournment includes within its scope the 

power to grant a motion to continue, and the two terms—continuance and 

adjournment—are frequently used interchangeably. See, e.g., Castro-Tum, 27 

I&N Dec. at 287; Matter of L-A-B-R-, 27 I&N Dec. 405, 407 fn.1 (A.G. 

2018) (issuing standards for the “good cause” needed for a motion to 

continue under 8 C.F.R. §1003.29 and noting that the same standard 

governs adjournments under 8 C.F.R. §1240.6). Despite this considerable 

overlap, the IJ’s adjournment authority is slightly broader than her 

continuance powers. Every continuance is an adjournment, but not all 

adjournments are a continuance. This difference can be seen in the 

regulations’ history, text, and their current usage.  

 Section 1003.29 traces its origins to a reorganization at the 

Department of Justice in 1983 that created the EOIR. 52 FR 2931. 

Promulgation of regulations following that reorganization aimed to create 

a set of uniform procedural rules for Immigration Court proceedings. Id. 

The supplementary information to the new regulations clarified that the 

new 8 C.F.R. §3.27 (now moved to 8 C.F.R. §1003.29) “codifies current 
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procedures and restates in simpler terms the discretionary authority of IJs 

to grant continuances for good cause shown found in 8 C.F.R. §242.13” 

(the precursor to today’s 8 C.F.R. §1240.6). Section 3.27, like the current 

§1003.29, stated plainly and simply that “[t]he IJ may grant a motion for 

continuance for good cause shown.”  

 Section 1240.6 has a longer lineage, starting in the 1950’s with 

regulations promulgated to give effect to the new INA of 1952. In 1956, 

regulations were issued clarifying many procedural aspects of deportation 

proceedings and the powers of INS special inquiry officers (the precursors 

to today’s IJs). 97 FR 102. Section 242.13 of those 1956 regulations stated, 

in part, the following: 

After the commencement of the hearing, the special inquiry 
officer may grant a reasonable adjournment either at his own 
instance or, for good cause shown, upon application by the 
respondent or the examining officer.  
 

 That language is virtually identical to the current regulation, 8 C.F.R. 

§1240.6, which states the following: 

After the commencement of the hearing, the IJ may grant a 
reasonable adjournment either at his or her own instance or, 
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for good cause shown, upon application by the respondent or 
the Service. 
 

 The two regulations—8 C.F.R. §1003.29 and 8 C.F.R. §1240.6—are 

substantially similar. But there are two notable differences. First, the 

power to grant a continuance is limited to those situations in which one of 

the parties—the respondent or the government—moves the Court for a 

new hearing date (“may grant a motion for continuance”). The power to 

adjourn, however, extends to those situations in which the IJ “at her own 

instance” wants to postpone proceedings, absent any request from the 

parties. So, for example, in the case of reserved cancellation decisions, the 

IJ does not wait for a motion from the parties before taking a case off the 

active docket; she does it “at her own instance.” 

 The second difference between the two regulations is their choice of 

words to denote the suspension. Section 1003.29 uses “continuance”; 

section 1240.6 uses “adjournment.” While there is considerable overlap 

between the terms, and they are often used as synonyms for each other, 

there are subtle differences. A continuance is defined as a postponement 
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or adjournment of a court case to a later date, made in response to a 

motion made by a party to the suit. See https://legal-

dictionary.thefreedictionary.com/continuance. An adjournment is also a 

postponement of a proceeding, but it is not dependent on a party’s 

motion, and it can either be a deferment to a later date, or it can be an 

adjournment “sine die” (without day), in which there is not a time fixed to 

resume the court’s work. See https://legal-

dictionary.thefreedictionary.com/adjournment.  

 Where Congress has used different terms within a statute, a 

common tool of statutory construction requires that different meanings be 

given to those different terms. See, e.g., United States v. Nordic Village, 503 

U.S. 30, 36 (1992). A similar rule applies to regulatory interpretations, 

where one is counseled against reading one regulation in a way that 

renders another superfluous. Duncan v. Walker, 533 U.S. 167, 174 (2001). 

 In the case of 8 C.F.R. §1003.29 and 8 C.F.R. §1240.6 then, one 

must assume that the agency meant for “adjournment” and “continuance” 

to have different meanings. Otherwise, if they both meant the same thing, 
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then one of the regulations would have been rendered superfluous. Black & 

Decker Corp. v. Comm’r of Internal Revenue, 986 F.2d 60, 65 (4th Cir. 1993) 

(“Regulations, like statutes, are interpreted according to canons of 

construction. Chief among these canons is the mandate that ‘constructions 

which render regulatory provisions superfluous are to be avoided.’” 

(quoting Hart v. McLucas, 535 F.2d 516, 519 (9th Cir. 1976))).  

 The contention that ‘adjournment’ is not wholly synonymous with 

‘continuance’ can also be seen in the regulations’ histories. As noted, 8 

C.F.R. §1003.29 was promulgated in 1987 in response to the creation of 

the EOIR. 52 FR 2931. The supplementary information to the new 

regulations clarified that the new continuance regulation was meant to 

“restate[] in simpler terms the discretionary authority of IJs to grant 

continuances for good cause shown found in 8 C.F.R. §242.13.” Id. That 

clarification might suggest that the drafters were merely replacing an old-

fashioned term—adjournment—with one more modern—continuance. 

However, if the drafters meant to completely replace ‘adjournment’ with 

‘continuance,’ then they would have also made a corresponding change in 
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8 C.F.R. §242.13. But they did not. The 1987 version of 8 C.F.R. §242.13 

continued to state that: 

After the commencement of the hearing, the IJ may grant a 
reasonable adjournment either at his or her own instance or, 
for good cause shown, upon application by the respondent or 
the Service. 
 

52 FR 2931.  

 Notably, the drafters of the 1987 regulations instructed that “[t]he 

simplified language of the [continuance] rule” was “not intended to 

conflict with or expand the discretionary limitations delineated in 8 C.F.R. 

§242.13.” Id. In other words, the drafters made sure that the continuance 

regulation was not interpreted as expanding the scope of the adjournment 

regulation. But they did not write the converse—that the continuance 

regulation was intended to shrink the IJ’s adjournment authority.  

 Read together, the two regulations complement each other. The 

adjournment regulation gives the IJ the broad authority to suspend the 

processing of a case in whatever fashion she sees fit, as long as it is 

“reasonable,” and no matter if the parties requested the postponement. 
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The continuance is a narrowed clarification that the adjournment authority 

includes the power to continue a case to a later date at the request of 

either party.  

 Further support for the contention that ‘adjournment’ is a slightly 

broader term than ‘continuance’ can be seen in the language surrounding 

8 C.F.R. §242.13 at the time of its initial promulgation. In the 1956 

version of the regulation, the sentence preceding the special inquiry’s 

adjournment authority read as follows: 

Prior to the commencement of a hearing, the district director 
or the officer in charge of a sub-office may grant a reasonable 
postponement for good cause shown, at his own instance upon 
notice to the respondent or upon request of the respondent.  
 

97 FR 102. Elsewhere in the new regulations, the “commencement” of a 

deportation hearing was defined as being triggered with “the issuance and 

service of an order to show cause by the Service.” Id. (quoting 8 C.F.R. 

§242.1(a)). In other words, with respect to the Service’s powers, it 

included the ability to postpone the placement of a respondent onto the 

Court’s active docket. The special inquiry officer’s power to postpone, or 
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adjourn, a hearing is naturally read as being complementary to the 

Service’s, in that she could temporarily remove a case from her active 

docket once a hearing had been commenced.  

 In sum, the adjournment regulation at 8 C.F.R. §1240.6 is the most 

logical source of the IJ’s authority to administratively close a proceeding 

for a brief and finite period of time. The adjournment regulation clearly 

gives her the power to suspend or postpone a case, the period of deferral 

must be finite and limited given that it must be “reasonable,” and the term 

‘adjournment’ is broad enough to encompass both continuances 

(adjournments in response to a party’s motion in which a case stays on the 

active docket) and adjournments “sine die,” in which there is not 

immediately a fixed time for the resumption of the Court’s work.  

 Presumably, this is the regulation under which the IJ currently 

reserves cancellation decisions, taking those cases off her active docket 

while she waits for room under the cancellation cap. And it is this same 

regulatory authority which would give her the ability to grant a request for 

a brief period of administrative closure followed by a pre-planned re-
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calendaring, to allow for the filing of a provisional unlawful presence 

waiver.4 

III. A brief, finite period of administrative closure is consistent with 
other regulatory mandates to process cases in a timely manner 

 Any lingering doubt about whether the IJ’s regulatory adjournment 

authority gives her the power to grant a brief, finite period of 

administrative closure is resolved by comparing that asserted prerogative 

to statutes or regulations that might conflict with that power. This was the 

interpretive tool used by the AG in Castro-Tum that underlay his conclusion 

that IJs “do not have the general authority to suspend indefinitely 

immigration proceedings by administrative closure.” 27 I&N Dec. at 271. 

The AG reasoned that a claimed power to take a case off an active docket, 

with no guarantee of its return, would conflict with other, explicit 

commands to process cases in a timely and expeditious manner. Id. at 283-

84 (contrasting the power to suspend a case indefinitely with the 

                                                
4 At least one IJ has adopted the reasoning put forth by undersigned 
counsel. The addendum includes an IJ decision from the summer of 2020 
in which a brief period of administrative closure was granted under 8 
C.F.R. §1240.6 to allow for the filing of a stateside waiver. 
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requirement in 8 C.F.R. §1003.10(b) that “IJs shall seek to resolve 

questions before them in a timely . . . manner”); id. at 284 (contrasting 

indefinite suspension with the limitation in 8 C.F.R. §1003.10(b) that the 

IJ use her powers in a way that is “appropriate and necessary for the 

disposition of . . . cases,” and reasoning that an indefinite suspension “is 

the antithesis of a final disposition”); id. at 286 (contrasting indefinite 

suspension “with the policies underlying the INA and the regulations that 

obligate IJs . . . to resolve immigration matters expeditiously”); id. at 288 

(contrasting an alleged power to indefinitely suspend a case with the 

Department’s statutory authority to initiate proceedings); id. (contrasting 

indefinite suspension with the requirement in 8 C.F.R. §1003.12 that IJs 

proceed in an “expeditious” manner”); id. (contrasting indefinite 

suspension with the public interest in prompt conclusions to litigation); 

id. (arguing that case postponements almost always harm the 

government); id. at 291 (arguing that indefinite suspensions do not 

promote finality and have led to a docket backlog).  
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 Applying that same tool here, one can quickly see that a grant of a 

brief, finite period of administrative closure would facilitate, rather than 

hinder, the timely and expeditious disposition of many removal 

proceedings. 

 An individual in removal proceedings who believes she might qualify 

for a provisional, stateside waiver of the unlawful presence bar necessarily 

means that she: (a) has a spouse or parent with lawful status; (b) has no 

other grounds of inadmissibility, such as a criminal bar; and (c) has a good 

argument for a favorable exercise of discretion. 8 U.S.C. 

§1182(a)(9)(B)(v).  

 The requirements for an unlawful presence waiver overlap 

considerably with the requirements for one common form of relief from 

removal—cancellation of removal under 8 U.S.C. §1229b(b)(1). 

Cancellation also requires the presence of certain family members with 

lawful status, including a spouse or parent, 8 U.S.C. §1229b(b)(1)(D), the 

lack of disqualifying criminal convictions, 8 U.S.C. §1229b(b)(1)(C), and 

evidence of good moral character, 8 U.S.C. §1229b(b)(1)(B). In addition, it 
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requires a decade-long period of physical presence in the U.S. 8 U.S.C. 

§1229b(b)(1)(A).  

 The practical impact of this considerable overlap between the 

requirements for an unlawful presence waiver and the requirements for 

cancellation is that many people in proceedings who cannot get 

proceedings administratively closed in order to pursue a stateside waiver 

will have to apply for cancellation instead, as their only means of obtaining 

lawful status.5 This means that the Immigration Court will have expend 

considerable agency resources in conducting a merits hearing on 

cancellation that will likely take several hours. In addition, due to the 

overwhelming backlog in the Immigration Court system, the waiting 

period for that final merits hearing could take several years.6 

                                                
5 Other would-be waiver applicants might have good-faith claims to 
asylum or other forms of persecution-based relief in addition to, or in 
place of, cancellation. These relief applications would also require merits 
hearings of several hours. 
6 This graph comes from the Transactional Records Access Clearinghouse 
(“TRAC”), a data gathering, research, and distribution organization at 
Syracuse University, available at: 
https://trac.syr.edu/phptools/immigration/court_backlog/apprep_backlog.
php.  
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 By contrast, should the IJ grant a brief, finite period of administrative 

closure, allowing a respondent to file a stateside waiver, then USCIS can 

adjudicate the waiver claim while the individual awaits his merits hearing 

date several years in the future. If the waiver is approved (and the vast 

majority of applications are granted7), then the merits hearing would be 

vacated and the person would proceed abroad, following case termination 

                                                
7 In response to an AILA FOIA request, USCIS provided statistics on the 
waiver approval rate for FY2010—FY 2015. Those statistics showed that 
from March of FY2013 through January of FY2015, the average approval 
rate for the stateside, unlawful presence waiver was 70.2%. See 
https://www.lexisnexis.com/legalnewsroom/immigration/b/insidenews/p
osts/from-aila-uscis-provides-i-601-and-i-601a-statistics-for-fy2010-
fy2015#:~:text=Since%20FY2010%20thru%20January%20of,average%20
denial%20rate%20is%2029.8%25. 
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or the grant of voluntary departure, to process her immigrant visa 

application. In such a scenario, the IJ would be spared the time and 

expense of conducting a time-consuming merits hearing. On the other 

hand, for the minority of waiver applicants who received denials, their 

merits hearing would still move forward, with the only delay being the 

brief period of administrative closure during which the waiver applications 

were filed.  

 Use of administrative closure for the purpose of allowing for the 

filing of an unlawful presence waiver would therefore be in harmony with 

all of the regulations and policies cited by the AG that mandate the prompt 

and expeditious resolution of removal proceedings. As AG Sessions noted, 

he is in favor of those IJ actions that allow for a case suspension “for a 

fixed . . . period of time,” and which ensure that “cases do not get lost in 

the shuffle,” and which guarantee that a case “will move forward once the 

circumstances warranting delay disappear.” Castro-Tum, 27 I&N Dec. at 

291. While it is true that the AG was referring to an IJ’s regulatory power 

to grant motions to continue, the same logic could be applied to her power 
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to grant a brief, finite period of administrative closure, to the extent that 

such authority is rooted in her regulatory power to adjourn a case 

pursuant to 8 C.F.R. §1240.6. 

CONCLUSION 

 For the reasons detailed above, amicus respectfully urges this Court 

to hold that an IJ retains the regulatory authority to grant brief, finite 

periods of administrative closure, most notably in those cases where the 

filing of an unlawful presence waiver during the short period of abatement 

would actually expedite the resolution of the removal proceedings. 

Dated: March 3, 2021 
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ADDENDUM 

I. Operating Policies and Procedures Memorandum 17-04: Applications 
for Cancellation of Removal or Suspension of Deportation that are 
Subject to the Cap, Executive Office for Immigration Review 
(EOIR) (December 20, 2017) 
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II. IJ Grant of Administrative Closure under 8 C.F.R. §1240.6 for 
Purposes of Filing a Stateside Waiver, Denver Immigration 
Court (July 15, 2020) 
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