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ELEVENTH CIRCUIT RULE 35-5 STATEMENT OF COUNSEL 

I express a belief, based on a reasoned and studied professional 

judgment, that the panel decision is contrary to the following decision(s) 

of the Supreme Court of the United States or the precedents of this circuit 

and that consideration by the full court is necessary to secure and main-

tain uniformity of decisions in this court: Niz-Chavez v. Garland, 141 

S. Ct. 1474 (2021); Kisor v. Wilkie, 139 S. Ct. 2400 (2019); Epic Sys. Corp. 

v. Lewis, 138 S. Ct. 1612 (2018); Esquivel-Quintana v. Sessions, 137 S. Ct. 

1562 (2017); Hylton v. U.S. Att’y Gen., 992 F.3d 1154 (11th Cir. 2021). 

I express a belief, based on a reasoned and studied professional 

judgment, that this appeal involves one or more questions of exceptional 

importance: whether a conviction for a state crime of child “endanger-

ment” is, categorically, a “conviction for a crime of child abuse, child ne-

glect, or child abandonment” that renders noncitizens removable and, in 

many instances, ineligible for vital forms of immigration relief. See 

8 U.S.C. § 1227(a)(2)(E)(i). 

s/Daniel Woofter   
Attorney of record for Amicus Curiae 
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INTEREST OF AMICUS CURIAE* 

The American Immigration Lawyers Association (AILA) is a na-

tional association with more than 15,000 members throughout the 

United States and abroad, including lawyers and law school professors 

who practice and teach in the field of immigration and nationality law. 

AILA seeks to advance the administration of law pertaining to immigra-

tion, nationality, and naturalization; to cultivate the jurisprudence of the 

immigration laws; and to facilitate the administration of justice and ele-

vate the standard of integrity, honor, and courtesy of those appearing in 

a representative capacity in immigration and naturalization matters. 

Members of AILA practice regularly before the Department of Homeland 

Security and the Executive Office of Immigration Review (including the 

Board of Immigration Appeals and immigration courts), as well as before 

U.S. District Courts, U.S. Courts of Appeals, and the U.S. Supreme 

Court.  

* No person other than amicus, its members, or its counsel contrib-
uted money intended to fund preparing or submitting this brief. No party 
or party’s counsel authored the brief in whole or in part, and all parties 
have consented to its filing.  
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INTRODUCTION AND  
STATEMENT OF ISSUE MERITING EN BANC REVIEW 

The petition asks this Court to consider en banc whether lawful 

permanent residents and other noncitizens can be forced to leave their 

lives in the United States based solely on convictions for misdemeanors 

that criminalize small missteps around children—for instance, leaving a 

child unattended for fifteen minutes or committing a minor criminal act 

in the presence of a child. Mr. Bastias’s petition explains in detail why 

the answer to that question is “no.” As his petition explains, the Board’s 

decision in Matter of Soram, 25 I. & N. Dec. 378 (BIA 2010)—which holds 

that crimes of “child endangerment” are generally categorical crimes of 

child abuse that render a noncitizen deportable—cannot be squared with 

the text of the INA. Put simply, the INA requires a “crime of child abuse, 

child neglect, or child abandonment,” and the common understanding of 

those terms when Congress enacted the statute did not encompass “child 

endangerment,” which was understood as a distinct, lesser offense.  

AILA submits this brief to provide two additional reasons to grant 

the petition. First, Soram unpredictably eschewed standard interpretive 

methods and imposes a standard that turns on the Board’s subjective de-

termination of whether an endangerment offense carries a “sufficient” 
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“risk of harm,” making it impossible to predict with any reasonable con-

fidence what crimes will be considered child-abuse crimes. Second, this 

issue gravely impacts many caring and responsible noncitizen parents in 

this country, who face separation from their (often, citizen) children due 

to even minor missteps. 

STATEMENT OF FACTS 

AILA adopts the petition’s statement of facts. 

ARGUMENT 

I. Soram Makes It Nearly Impossible For AILA And Its Mem-
bers To Reliably Advise Noncitizens Of The Immigration 
Consequences Of Guilty Pleas, Even Beyond Child Endan-
germent. 

This Court should grant the petition because the Board’s decision 

in Soram makes it difficult for a noncitizen like Mr. Bastias and immi-

gration counsel to predict with any degree of certainty the immigration 

consequences of a criminal conviction. The reason is two-fold. First, if the 

Board can interpret federal statutes however it wishes, as it did in So-

ram—without regard to standard interpretive principles—then the range 

of potential interpretations of other generic federal offenses is limitless 

and unpredictable. Second, the Board’s specific holding in Soram that 

“child abuse, child neglect, or child abandonment” includes any child 
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endangerment offense that creates a “sufficient” “risk of harm” estab-

lishes a vague, subjective standard that makes it difficult to predict 

whether any particular endangerment offense qualifies. 

1. “[D]eportation is an integral part—indeed, sometimes the 

most important part—of the penalty that may be imposed on noncitizen 

defendants who plead guilty to specific crimes.” Padilla v. Kentucky, 559 

U.S. 356, 364 (2010) (footnote omitted). Thus, advising a client on the 

immigration consequences of a guilty plea is a key part of AILA’s role in 

providing effective assistance to its constituents. See ibid. AILA and its 

members strive to provide resources to allow defense attorneys to carry 

out these duties. And because the Board and courts of appeals have not 

come close to resolving the consequences of every state crime, one crucial 

part of that work is predicting how generic federal offenses will be inter-

preted in the future—not just the “crime of child abuse, child neglect, or 

child abandonment” provision at issue in this case, but also other generic 

federal offenses to which the categorical approach applies as well. See, 

e.g., Esquivel-Quintana v. Sessions, 137 S. Ct. 1562, 1568 (2017) (revers-

ing Board interpretation that California conviction for “unlawful sexual 
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intercourse with a minor” categorically qualifies as removable generic of-

fense of “sexual abuse of a minor”). 

This is a challenging endeavor even when the Board follows the cor-

rect interpretive approach prescribed by the Supreme Court. But predict-

ing the exact scope of a generic federal offense to advise clients concern-

ing the effects of their guilty pleas goes from challenging to unmanagea-

ble when it is impossible to foresee even the interpretive approach that 

the Board will use in any given case.  

This case shows why. In Soram, the Board simply ignored the in-

terpretive principles the Supreme Court has applied to determine the 

scope of the generic federal offense—e.g., contemporary dictionary defini-

tions of key terms or a survey of contemporary state criminal laws. In-

stead, the Board decided that most endangerment offenses constitute a 

crime of child “abuse,” “neglect,” or “abandonment” based on a survey of 

state civil laws in effect more than a decade after Congress enacted the 

relevant statutory provision. Prior to Soram, there was no way to predict 

that the Board would adopt that unorthodox methodology. The Board 

could have just as easily interpreted the statute based on a minority of 

1996 criminal laws, based on the practices of one specific State, or based 
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on dictionaries from some other arbitrary point in time. Allowing the 

Board such freedom disregards the interpretive methods required by the 

Supreme Court. And it leads to results that are not only incorrect, but 

also completely unpredictable—depriving noncitizens, their counsel, and 

other criminal system stakeholders like prosecutors and judges of the 

stability that the categorical approach is intended to provide.   

Soram exposes how unfair this unpredictability can be. Prior to So-

ram, there was every reason to think that the Board had interpreted the 

INA’s child abuse, neglect, or abandonment provision to exclude state 

child endangerment statutes. See Fregozo v. Holder, 576 F.3d 1030, 1037 

(9th Cir. 2009) (so concluding under the Board’s prior precedent on this 

question in Matter of Velazquez-Herrera, 24 I. & N. Dec. 503 (BIA 2008)). 

A defense attorney advising a noncitizen client on whether to plead guilty 

would certainly have reasonably followed a precedent like Fregozo at its 

published word. Even assuming it were an open question, such attorney 

advising a client would have tried to answer the question by applying the 

standard tools for defining generic offenses under the categorical ap-

proach—looking to contemporary (i.e., 1996) dictionaries and state crim-

inal codes, other federal definitions of the key terms, and the overall 
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statutory context. See Esquivel-Quintana, 137 S. Ct. at 1569-72; see also 

Taylor v. United States, 495 U.S. 575 (1990). 

What any diligent attorney would not have anticipated was that the 

Board would ignore those standard interpretive methods and apply a 

never-before-seen survey of civil laws in effect on a random date more 

than a decade after Congress enacted the relevant provision. Because the 

Board’s decision was completely unforeseeable, thousands of noncitizens 

like Mr. Bastias entered what they thought were “‘safe harbor’ guilty 

pleas that do not expose the [noncitizen] defendant to the risk of immi-

gration sanctions,” Mellouli v. Lynch, 575 U.S. 798, 806 (2015) (cleaned 

up), but were in reality ticking time bombs that would, after Soram, lead 

to removal and, for many, family separation. An attorney’s inability to 

predict the Board’s 2009-civil-law approach is heightened by the fact that 

the Board changed interpretive approaches across cases—from relying on 

dictionary definitions of “child abuse” as limited to “cruelty to a child’s 

physical, moral, or mental well-being” in Velazquez-Herrera to its 2009-

civil-law survey in Soram. 

It is for this reason (among others) that the vigorous step-one in-

quiry required by Supreme Court precedent, and discussed in Judge 
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Newsom’s concurrence in this case, is so important. It restrains the 

Board’s ability to stray from established interpretive principles and en-

sures some predictability in how it will interpret generic federal offenses. 

2. The uncertainty created by the Board’s methodological wan-

derlust is exacerbated by the rule it adopted in Soram. AILA cannot con-

fidently predict how the Board’s subjective judgment based on a “‘suffi-

cient[]’” “risk” standard, which “floats, unmoored, on the fickle sea of 

child-rearing conventions,” Matthews v. Barr, 927 F.3d 606, 624 (2d Cir. 

2019) (Carney, J., dissenting) (citation omitted), will be applied to a state 

statute that the Board has not yet definitively addressed. 

Correctly advising clients on the immigration consequences of a 

guilty plea is particularly important in the context of a minor offense like 

child endangerment—which can result in nothing more than a fine. 

Given these low stakes, defendants facing such charges are likely to be 

inclined to quickly accept a guilty plea. It is therefore critical that defense 

attorneys be able to predict the immigration consequences of such pleas 

before they are thoughtlessly accepted.  

But while certainty is needed, Soram provides the opposite, by im-

posing a vague “sufficient” “risk of harm” test for determining whether a 
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criminal conviction qualifies as a crime of child abuse, neglect, or aban-

donment. This test depends entirely on the Board’s subjective judgment 

of what is “sufficient,” and a “State-by-State analysis” under which the 

Board selectively surveys evidence of how States prosecute these crimes.  

Given the Board’s ever-changing interpretation methods, which 

now turn on the Board’s subjective judgments, immigration attorneys 

and defense counsel can have little confidence in advising a noncitizen 

client that any endangerment offense the Board has not addressed could 

not be treated as a child-abuse offense post hoc. This will result in the 

needless complication of exceedingly minor cases. And noncitizens—in-

cluding long-time lawful permanent residents—who are ultimately 

deemed non-removable will spend time in jail because of their refusal to 

accept a plea they may have accepted had they known the immigration 

consequences with any confidence. Having clear notice about the immi-

gration consequences is particularly important for broadly worded state 

statutes that are often overcharged. Having a clear sense of the immigra-

tion consequences is critical to defense counsel trying to advise clients in 

situations like this.  
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Already we have seen how unpredictable this can be. For example, 

the Ninth Circuit has held that Nevada’s child neglect statute is broader 

than the generic federal child-abuse crime in the INA because the generic 

offense requires “at least a ‘reasonable probability’ or a likelihood of harm 

to a child,” whereas the Nevada statute criminalizes “only a ‘reasonable 

foreseeability’ of harm to a child.” Alvarez-Cerriteno v. Sessions, 899 F.3d 

774, 776-77, 783 (9th Cir. 2018). But the Board has concluded that negli-

gently leaving a child under ten unattended in a way that “may be likely 

to endanger the health or welfare of such child”—a misdemeanor in Ore-

gon, Or. Rev. Stat. § 163.545(1)—is categorically a child-abuse offense. 

Matter of Rivera-Mendoza, 28 I. & N. Dec. 184, 190 (BIA 2020). 

Similarly, the Third Circuit has held that Pennsylvania’s child en-

dangerment statute is broader than the federal generic crime of child 

abuse, neglect, or abandonment, because it criminalizes “conduct that 

‘could threaten’ a child’s ‘welfare.’” Zhi Fei Liao v. Att’y Gen. U.S., 910 

F.3d 714, 717, 722 (3d Cir. 2018) (quoting Commonwealth v. Martir, 712 

A.2d 327, 329 (Pa. Super. Ct. 1998)) (emphasis added). Yet the Board has 

held that New York’s endangerment law qualifies as a generic child 

abuse, neglect, or abandonment crime, Matter of Mendoza Osorio, 26 I. & 
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N. Dec. 703, 712 (BIA 2016), even though New York only requires the 

“potential for harm to a child” to violate the statute, People v. Johnson, 

740 N.E.2d 1075, 1077 (N.Y. 2000) (emphasis added). 

These outcomes are extremely difficult to reconcile, putting defense 

lawyers in a nearly impossible position when it comes to advising their 

clients of the potential immigration issues that might arise from pleading 

guilty to seemingly minor child-endangerment offenses.  

II. This Issue Is Important For The Noncitizen Parents And 
(Frequently, Citizen) Children Most Likely Involved. 

In AILA’s experience, the issue raised in the petition is particularly 

important for two reasons. 

First, child endangerment is a very different crime from child 

abuse, neglect, or abandonment. The latter crimes are far more serious 

and typically require both intentional wrongdoing and actual harm to the 

child; the former often results from parents having inadequate options 

for the care of children while they work to acquire resources for those 

children’s care. Congress did not write, and assuredly did not intend, this 

statute to treat them the same. 

Second, the results of treating child endangerment the same as 

child abuse, neglect, or abandonment will result in the opposite of 
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Congress’s statute and its objectives. That is because there is a plain mis-

match between the justifications for deporting a person determined to 

have abused a child and the likely results of deporting someone convicted 

of a simple endangerment offense. 

One of the statutory objectives for deporting individuals with abuse 

and neglect convictions is to protect their victims from further harm. Con-

gress presumably intended to achieve the long-term separation of chil-

dren from parents convicted of child abuse by removing the parent from 

the country. Although AILA may not agree with Congress’s decision as a 

policy matter, this is no doubt why the INA groups child-abuse crimes 

with “[c]rimes of domestic violence, stalking, or violation of protection or-

der[s].” See 8 U.S.C. § 1227(a)(2)(E).  

Child endangerment is not that kind of crime. Even caring parents 

can lack adequate resources and experience a lapse in judgment, even 

once. Child endangerment is thus far more likely to result in remedial 

parenting through state civil intervention than it is to result in perma-

nent loss of parental rights. In fact, a separate provision of the INA 

grants “special immigrant” status to children whose “reunification with 

1 or both of the immigrant’s parents is not viable due to abuse, neglect, 
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abandonment, or a similar basis found under State law.” 8 U.S.C. 

§ 1101(a)(27)(J)(i). This strongly indicates that, when Congress used the 

exact same terms in § 1227(a)(2)(E), it had in mind the kind of offenses 

that would typically serve as a basis for permanently separating children 

from their parents. Indeed, this is one of the things that makes the 

Board’s reliance on state civil provisions from decades after the INA in 

defining “child abuse” so perverse: The expanded definition of such terms 

in contemporary civil law likely serves to open up state resources for the 

common benefit of parents and children whom the State intends to keep 

together, rather than to tear these families apart.  

The result of treating child endangerment like an abuse offense is 

thus to separate children from parents who remain in the best position 

to care for them, and to endanger the children more than they would be 

absent this unnecessary government intervention. Frequently, the chil-

dren of the noncitizens most impacted by the Board’s mistaken reading 

of § 1227(a)(2)(E) are likely to be U.S. citizens. It is beyond ironic to per-

manently deprive these citizens of their loving parents because those par-

ents made a one-time mistake that state law would not usually regard as 

an appropriate basis for even a temporary separation. 
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CONCLUSION 

AILA respectfully urges the Court to grant the petition for review. 

 

October 7, 2022         Respectfully submitted, 

 s/Daniel Woofter   

Mark Barr 
Lichter Immigration 
1601 Vine Street 
Denver, CO 80206 
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